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#2020iscanceled according to thou-
sands of social media users. This year 
has brought on so many challenges for 
businesses between the global pan-
demic, its impact on the economy and 
the largest civil rights movement in over 
50 years. Tensions are running high and 
businesses are fighting to survive. But as 
we have all seen on the news and social 
media, many businesses did not make 
it and some of those were the result of 
being “canceled.” 

You’re Canceled!
Tips for Employers to Help Falling Victim 
to Cancel Culture in the Current Climate

Storrs W. Downey and Jessica B. Jackler   |   Bryce Downey & Lenkov LLC

Cancel culture is a concept largely 
developed and coined by social media 
to describe a person, company or even 
an intangible notion that the masses 
collectively decide no longer deserves 
recognition or support because it did 
something against what some portion 
of society, whether it be large or small, 
deems acceptable. The act of canceling 
typically entails boycotting that person or 
entity with the intent of reducing and/or 
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The new bar year has begun and the 
PLDF is creating a variety of new op-
portunities to get involved, develop your 
practice, and build your knowledge. 

We have recently completed our virtu-
al annual meeting and the six weekly we-
binars that followed it. We are developing 
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further webinars for presentation in the 
new year on skill development for claims 
professionals and counsel alike, and will 
begin to roll those out in the summer. 

In addition, the Survey of Law, which 
gathers the most important decisions 



Long before anyone with a Twitter handle had the 
power to publicly punish public figures and businesses, 

in America there was McCarthyism, Japanese internment 
camps, and Jim Crow. The powerful preyed on the 

powerless to remove them from both economic 
opportunity and the ability to live and work freely. 
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eliminating the entity’s fan base, career 
or success. 

Some deem cancel culture a relent-
less witch hunt punishing people for 
isolated comments with the goal of ban-
ning them to obscurity. In the age of the 
internet, you are only as good as your 
last hashtag and your digital footprint is 
there to be judged by users for eternity.

Where Did Cancel Culture Originate?

The terms ‘canceled’ or cancel cul-
ture are said to have been originated 
by #MeToo and other movements that 
demand greater accountability from 
public figures. Celebrities including Bill 
Cosby and Louis C.K. are some of the 
many high-profile public figures canceled 
based on their sexual misconduct. Ro-
seanne was canceled for making racist 
statements. Cancel culture has also 
been extended to diminish the legacy of 
deceased celebrities like Michael Jack-
son for alleged pedophilia. 

But cancel culture has always existed 
—just not how you may think of it today. 
Long before anyone with a Twitter handle 
had the power to publicly punish public 
figures and businesses, in America there 
was McCarthyism, Japanese internment 
camps, and Jim Crow. The powerful 
preyed on the powerless to remove them 
from both economic opportunity and the 
ability to live and work freely. 

Now, cancel culture has been de-
scribed as being akin to a canceled con-
tract, a severing of the relationship that 
once linked a performer to their fans. It 
is intended to negatively affect the liveli-
hood of the canceled individual or entity. 
Not only has it been the cause of many 
celebrities’ fall from grace, but it has 
sparked more national conversations 
about sexual harassment and racism. 
Undoubtedly, the national attention on 
these workplace issues placed a mi-
croscope on business practices related 
to the treatment of employees and has 
even resulted in legislation in several 
states mandating harassment and dis-
crimination training. 

Although cancel culture is largely 
associated with social justice initiatives 
and egalitarianism, it has also gained 
traction on the opposite side of the spec-
trum amongst people who disagree with 
civil rights protests. In the sports arena, 
Colin Kaepernick’s national anthem 
protests created a major rift among NFL 
spectators. Viewership suffered a notice-
able decline after players started tak-
ing a knee during the national anthem. 
President Trump issued a call to arms on 
Twitter to fire Kaepernick and eventually, 
Kaepernick was canceled by the NFL. 

More recently, amidst Black Lives 
Matter (BLM) demonstrations this 
year, some businesses that posted 
anti-BLM messages on social media or 



— Continued on next page

Fourth Quarter 2020  |  PLD QUARTERLY  |  3

You’re Canceled!  |  continued

condemned rioting associated with the 
movement were canceled after social 
media exposed their positions. They 
were ousted by users who encouraged 
customers to boycott those businesses, 
forcing them to close their doors. These 
events demonstrate the immense power 
and influence that social media can have 
over the survival of businesses. 

How Can Businesses Avoid Being 
Canceled?

This article will explore some tips 
to help employers avoid cancel culture. 
These practices include adhering to civil 
rights laws like Title VII of the Civil rights 
Act of 1964 (Title VII), enforcing anti-
discrimination/harassment policies, hav-
ing a strong equal employment opportu-
nity (EEO) policy and protocols in place, 
training employees on these policies, 
implementing a diversity and inclusion 
policy, and lastly, as a more preventa-
tive measure, enacting a detailed social 
media policy dictating what employees 
can and cannot do on social media in the 
course of their employment. 

Title VII

Compliance with Title VII is the Holy 
Grail to mitigating the risk of employment 
claims in the private sector. The federal 
law that applies to most employers with 
at least 15 employees, it prohibits dis-
crimination, harassment and retaliation 
based on certain protected characteris-
tics such as race, sex (including gender 
identity and sexual orientation), national 
origin and religion. 

Respecting Title VII’s directives is 
one of the most important tools to help 
prevent the wrath of cancel culture. Em-
ployers who develop reputations for dis-
criminating against employees because 
of their race, sex or other protected char-
acteristic can lead to being canceled. 

It is imperative that employers base all 
employment-related decisions such as 
hiring, discipline, promotion and termi-
nation on legitimate, non-discriminatory 
and business-related reasons. These 
reasons must be supported by docu-
mentation like disciplinary write-ups, 
performance reviews, notes, witness 
statements, etc. in order to overcome 
the burden of proving the reason for the 
action was not discriminatory. Detailed 
recordkeeping is an important aspect of 
this practice as well as carrying out ac-
curate and honest performance reviews. 
The more documentary support you 
have for your employment decisions, the 
less likely there will be an inference of 
discrimination. 

Notably, Title VII violations often end 
up in federal court wherein lawsuits are 
public record and permanent. The alle-
gations, even if untrue and/or defensible, 
will be available for public consumption. 
Although employees can (and often do) 
file lawsuits without proper bases, there 
is a lesser chance of litigation when busi-
nesses follow the law. 

Likewise, the accessibility and per-
manence of social media are equally 
threatening to businesses that violate 
Title VII. A viral post condemning un-
lawful business practices can destroy a 
company’s reputation even without the 
formality of a lawsuit and can reach a 
wider audience with greater speed. Even 
if a user deletes such a post, it can be 
nearly impossible to remove all traces 
of it from the internet. Screenshots and 
reposts may remain in the hands of us-
ers and outside the control of the subject 
business. 

Anti-Discrimination/Harassment/
Retaliation Policies

In order to comply with Title VII in 
practice, certain policies need to be sys-
tematically and uniformly implemented 

and enforced. Specifically, every busi-
ness should have clear and detailed poli-
cies against discrimination, harassment 
and retaliation. This includes off-duty 
conduct that may adversely impact the 
workplace. 

A general policy would include a 
statement that the employer does not 
tolerate discrimination and harassment 
in the workplace. It should define those 
terms and provide examples of unac-
ceptable conduct. There should be a 
clearly expressed written procedure for 
complaining which includes the manner 
in which complaints may be made and 
to whom they may be directed. There 
should also always be a designated 
alternative member of management the 
employee may complain to in the event 
the employee does not feel comfortable 
with the designated individual, or if that 
manager is the alleged perpetrator of the 
discrimination and/or harassment. An 
overview of the company’s investigation 
process should also be provided, with an 
emphasis on the company’s prohibition 
against retaliation in the complaint and 
investigation processes. 

Title VII’s reach is more than just a 
simple prohibition against discrimination 
and harassment. In the current climate, 
there are certainly nuances of Title VII 
that are more pertinent to cancel culture. 

While there is no general First 
Amendment right to free speech in the 
private sector, Title VII arguably protects 
employees who exercise their right to 
protest if they are protesting in opposi-
tion to a civil rights violation at work. 
The EEOC recognizes that complaints 
raised publicly, such as a protest, may 
constitute reasonable opposition under 
Title VII, provided that it is connected to 
an alleged violation of the employer’s 
EEO policies and that it is not done in so 
disruptive or excessive a manner as to 
be unreasonable. 
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However, participating in protests 
or rallies is not carte blanche protection 
from discipline at work. First, taking time 
off to protest or engage in other social 
movements should be subject to an 
employer’s neutral paid time off policy. 
The policy itself should not differentiate 
between which social causes are accept-
able for taking time-off. Likewise, there 
should be a neutrally enforced attend-
ance policy which dictates the proper 
notice procedure for when employees 
are unable to attend work. Thereafter, 
if an employee violates the employer’s 
neutral time-off and/or attendance policy, 
regardless of the reason, the employer 
can point to the facially neutral policies 
as the non-discriminatory reason for dis-
ciplinary action. 

Private-sector employees are not 
shielded from employer discipline for 
exercising constitutional rights to protest 
outside of work. If, for example, an em-
ployee is tagged on social media rallying 
for white nationalism while chanting rac-
ist statements, and the employer takes 
no action, it may reflect negatively on 
that company and decrease employee 
morale leading an employer to terminate 
said employee. This is what happened to 
certain workers who were fired after be-
ing outed on social media for marching in 
Charlottesville promoting white national-
ism. More recently, a FedEx worker was 
terminated for re-enacting and mocking 
George Floyd’s death in a video dur-
ing a counter-protest to a BLM protest. 
These examples highlight the complexity 
of taking disciplinary action for off-duty 
conduct. 

EEO Policies

Promoting fairness and equal oppor-
tunity is a useful instrument in mitigating 
the risk of cancel culture. All employers 
should prepare a strong Equal Employ-
ment Opportunity (EEO) policy to project 

to employees and applicants that the 
company is committed to equality in its 
employment decisions. 

Generally, an EEO policy states that 
the company is an equal opportunity 
employer that prohibits discrimination 
and harassment of any type and af-
fords equal employment opportunities 
to employees and applicants without 
regard to protected characteristics un-
der applicable federal, state and local 
laws including race, color, religion, sex, 
sexual orientation, gender identity or 
expression, pregnancy, age, national 
origin, disability status, genetic informa-
tion and protected veteran status. Know 
your jurisdiction’s laws to guarantee that 
all protected groups are represented in 
your policy. 

The policy should apply to all fea-
tures of the employer/employee relation-
ship including recruitment, employment, 
promotion, transfer, working conditions, 
compensation and benefits. 

While simply having a policy is es-
sential, complying with it is paramount. 
To effectuate compliance, companies 
should train its managers responsible for 
employment decisions to carry out the 
commitments of the policy. Employers 
should audit their hiring practices, includ-
ing applications and interview questions, 
to make sure they do not implicate any 
biases and/or disparately impact pro-
tected groups. 

Many companies are taking their 
EEO policies a step further and develop-
ing diversity and inclusion policies per 
their commitment to employing diverse 
workforces and promoting participation 
and opportunity at all levels. These poli-
cies are certainly beneficial but are only 
as good as the paper on which they are 
written. The real value is the proactive 
measures companies take to execute 
their policies regarding diversity and in-
clusion. Designating or hiring a diversity 
and inclusion officer or team are ways 

to accomplish this. Giving employees a 
greater voice to raise ideas about how the 
company can more effectively address 
diversity issues, as well as understand-
ing different perspectives from within an 
organization can serve many goals and 
may help prevent being canceled. 

Social Media Policies

Modern cancel culture was devel-
oped on social media and continues to 
be the mouthpiece for the concept, which 
is why employers must protect their 
businesses the best they can by outlin-
ing what employees can post on social 
media in the course of employment. 

Most social media policies discuss 
acceptable usage of social media while 
at work and off-duty. Because social me-
dia policies span many purposes, only 
the aspects related to avoiding cancel 
culture will be addressed here. 

First, the policy should prohibit 
employees from engaging in harassing 
or discriminatory behavior that targets 
other employees or individuals because 
of their protected class status in line with 
the company’s anti-discrimination and 
harassment policies. This means that 
employees cannot use social media as 
a platform to make racist or sexist com-
ments to other employees, customers, 
clients or vendors, to name a few. 

Second, employees should be told to 
post disclaimers if the employee identi-
fies himself or herself as a company em-
ployee or discusses matters related to the 
company on social media. The disclaimer 
should state that the post/blog/site does 
not express the views of the company 
and that the employee is expressing only 
his or her personal views. For example: 
“The views expressed on this website/
blog are mine alone and do not neces-
sarily reflect the views of my employer.” 
However, it should be explained in the 
policy that if employees post information 
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Employers are not—and should not be—in the business 
of policing their employees’ off-duty social media activity, 
but there is no question that what an employee posts can 
still directly impact the employer. Therefore, an employer 

should take disciplinary action if it becomes aware of 
online conduct that either violates its policies or conflicts 

with its values to potentially avoid a viral situation in which 
the employer becomes the target of negative attention. 

on a social media site that is in violation 
of company policy and/or federal, state, 
or local law, the disclaimer will not shield 
them from disciplinary action. 

Third, the policy must explicitly state 
that violations of the policy may result in 
discipline up to and including immediate 
termination.

In practice, most social media activ-
ity will be conducted off-duty and may 
not directly violate these principles if the 
company is not mentioned and co-work-
ers are not targeted. If, for example, an 
employee makes a general racist post 
and does not identify any company-
related content, can the employee be 
disciplined or even terminated? At-will 
employees can be fired for any reason 
so long as it does not violate the law. 
Assuming the employee in this example 
is at-will, the employee can be fired 
for posting racist content on his or her 
personal social media account because 
there is no First Amendment right to 
freedom of speech in the private sector 
and the employer can support its reason 
for termination based on a conflict of 
values and impact on employee morale 
and customer relations. Such was the 
case with the FedEx employee termi-
nated for posting the offensive video 
mocking George Floyd’s death on social 
media. 

Employers are not—and should not 
be—in the business of policing their 
employees’ off-duty social media activ-
ity, but there is no question that what an 
employee posts can still directly impact 
the employer. Therefore, an employer 
should take disciplinary action if it be-
comes aware of online conduct that ei-
ther violates its policies or conflicts with 
its values to potentially avoid a viral situ-
ation in which the employer becomes the 
target of negative attention. 

Conclusion

In our current climate, it may seem 
impossible to control what is posted on 
the internet about your business. What is 
posted about your company, employees 
and policies can have a lasting impact 
on your reputation and financial success. 
Taking the protective measures de-
scribed herein can help serve to mitigate 
the risks of being accused of impropriety 
whether in a court of law or the court of 
public opinion. So, while 2020 may be 
canceled, your business does not have 
to be.  n
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