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Key Changes Made To Federal
Rules Regarding Discovery

The Federal Rules of Civil Procedure underwent significant
modifications that took effect on December 1, 2015. Some of these
changes directly affect how parties issue and respond to discovery
requests.

Previously, “scope of discovery” under Rule 26 was broad and allowed
discovery of anything “reasonably calculated to lead to the discovery
of admissible evidence.” The Rule now states that the scope of
discovery encompasses any information relevant to the claims and
defenses raised by parties. The Rule still allows for discovery of
information even if it may not be admissible.

A major change to Rule 26 is identifying “proportionality” as an aspect
affecting the scope of discovery of relevant information. Under Rule
26(b), a party is permitted to obtain any non-privileged information
relevant to a party’s claim or defenses. Now, the Rule specifically
states that the scope of discovery has to be proportional to the needs
of the case.

Rule 26(b)(1) identifies several factors relevant to determining
whether the scope of discovery sought in a particular discovery request
is “proportional.” Specifically, proportionality is based on:

91 Theimportance of the issues at stake in the litigation.

91 Theimportance of the requested discovery in resolving those
issues.

9 The amount in controversy in the case.

9 The parties’ relative access to relevant information.

91 The parties’ respective resources.

91 Whether the burden of expense of the proposed discovery

outweighs its likely benefit.

Due consideration of these factors should prevent abusive discovery
aimed at forcing a party to expend time and resources responding to
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discovery requests that offer little value to any party’s claims or
defenses.

While it appears that it is the burden of the party seeking discovery to
establish “proportionality,” the issue (as with most discovery issues)
would have to be raised through an objection or motion for protective
order by the responding party. In this regard, it is important to note
that the Rules Committee observed that boilerplate or unsupported
objections should be avoided. Objections should be supported with
facts showing why the six factors weigh against the proposed
discovery.

We anticipate seeing “proportionality” becoming a key issue regarding
discovery of electronically stored information (ESI), which has become
the newest frontier for abusive discovery requests and obstructive
discovery responses.

Rule 34 has also been amended to require parties responding to
document production requests to specifically state the nature of their
objection and disclose whether any information is being withheld
because of that objection.

Rule 37(e) has also been specifically amended to address sanctions
based on loss or destruction of ESI. In order for sanctions to be imposed
for ESI loss or destruction, three elements must be established:

9 The ESI “should have been preserved in anticipation or
conduct of litigation.”

91 The ESI must have been lost or destroyed because the party
“failed to take reasonable steps to preserve it.”

9 Lost or destroyed ESI cannot be restored or replaced through
additional discovery.

It is important to note that the Committee observed “perfection in
preserving all relevant ESI is often impossible.” The goal of the
changes to Rule 37(e) is to encourage proper discovery and avoid
litigation being determined by technical shortcomings in the retention
or production of ESI. Imposing sanctions is further limited by Rules
37(e)(1) and (e)(2). Under Rule 37(e)(1), sanctions may only be

Advertising Material — www.BDLFIRM.com




entered if a party can establish prejudice by loss of ESI. The form of the
sanctions must be no greater than necessary to cure the prejudice.

When loss or destruction of the ESI is found to be due to a party acting
to deprive the other party access to the ESI, Rule 37(e)(2) allows a
court to presume prejudice and fashion sanctions fitting the offense,
including entering default or dismissal against the offending party.

We anticipate an emerging body of case law applying these changes
to Rules 26, 34, and 37 shaping how litigants address discovery and
particularly e-discovery. We will be discussing cases involving these
rules in future newsletters.

Cook County Circuit
Court Rules Six-Member Jury
Limitation Unconstitutional

We previously reported in our November 2015 newsletter that,
effective June 1, 2015, all new cases seeking a jury trial were to be
tried with a six-member jury, under an amendment that went into
effect June 1, 2015. In Kakos v. Butler, 2015 L 6691 (December 21,
2015), Cook County Circuit Court Judge William Gomolinski, held that
the recently enacted amendment to Section 2-1105 of the lllinois Code
of Civil Procedure requiring all civil jury trials to be tried by a jury of 6 is
unconstitutional.

In Kakos, Plaintiff filed a lawsuit on June 30, 2015. Defendants filed
their appearance and sought a twelve-member jury which was refused
by the Clerk of the Court. Defendants then sought a court order
directing that the case proceed with a twelve-member jury, arguing
that the six-member jury limitation directly conflicted with the Illinois
Constitution.

On December 21, 2015, Judge Gomolinski agreed with the defendants.
Judge Gomolinski traced the history of the six different Illinois
constitutions and the treatment of the right to trial by jury. Judge
Gomolinski noted that at the 1970 Constitutional Convention,
Delegates gave great consideration to the history of the right to a trial
by jury and rejected a proposal allowing the General Assembly the
ability to modify jury trial rights as a means to address caseload
backlog and trial delay. Per convention delegates, the 1970 lllinois
Constitution provision reading that the “right of trial by jury as
heretofore enjoyed shall remain inviolate” was intended to mean
juries must be comprised of twelve members in criminal or civil cases
unless parties agree otherwise.
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Judge Gomolinski also examined the lllinois Supreme Court
interpretation of the right to trial by jury. Noting that as far back as
1897, the lllinois Supreme Court viewed the right to a jury trial to
mean the right to a jury of twelve, Judge Gomolinski pointed out that
the lllinois Supreme Court and appellate courts have consistently held
that the lllinois Constitution quarantees the right to a trial by a jury of
twelve members. Judge Gomolinski also noted that, unlike the Sixth
Amendment to the United States Constitution guaranteeing a right to
trial by a jury in criminal prosecutions, the lllinois constitutional
provision is broader and protects the right to a trial by a jury of twelve
in civil cases as well.

Judge Gomolinski also found that the statutory amendment allowing a
six-member jury trial violates the doctrine of separation of powers by
allowing the legislature to exercise powers exclusively belonging to
the judiciary.

Finally, Judge Gomolinski stated that public policy considerations
required the court to find that the amendment was invalid. According
to Judge Gomolinski, “[a] larger jury panel allows for a larger sample
of the diverse array of people present in a community, both in terms of
demographic categories like race, age, sex as well as diversity of
opinions and views. Decreasing the number to six provides a less-
accurate cross-section of the public.”

Per Judge Gomolinski, a jury is supposed to represent a cross-section of
the community and a jury of six compromises this goal. While a six-
member jury may have shorter deliberation times, with twelve-
member juries, the value of lengthier deliberations with greater
consideration and sharing of ideas outweighs the benefit of shorter
deliberations.

A notice of appeal was filed on January 20, 2016. We will continue to
report on the arguments and rulings made before the appellate court.

Thinking Point:
Based on this ruling, due consideration should be given to seeking a

twelve-member jury in cases in which a larger jury is viewed as
potentially better for the defendant.
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Indiana Court Of Appeals
Holds Physicians’ Own
Affidavits Insufficient To
Defeat Summary Judgment

In Scripture v. Roberts, 49 A02-1504-CT-211 (Ind.Ct.App., February 1,
2016), the Indiana Court of Appeals held that the self-serving
affidavits of Defendant physicians in a medical malpractice action
were insufficient to defeat a motion for summary judgment that was
predicated solely on the report of decision of the medical review panel.

The Plaintiff, Julia Roberts, suffered an injury from treatments received
from the doctors. She submitted the case to a medical review panel.
The panel found that the doctors failed to comply with the applicable
standard of care and this failure was a factor in Plaintiff's injury.

Plaintiff filed a complaint in state court against the doctors and moved
quickly for summary judgment, designating the medical review panel
opinion as supporting evidence.

In response, the doctors filed affidavits stating that they provided care
to the Plaintiff, were familiar with treatment of the other doctors,
were familiar with the standard of care applicable to the doctors and
their treatment met the applicable standard of care and were not
responsible for Plaintiff's injuries.

The trial court found that the affidavits were insufficient to establish
the existence of a question of fact and Plaintiff was entitled to
summary judgment.

On appeal, the court of appeals expressly stated that it was not ruling
on whether a doctor sued for malpractice could defeat a motion for
summary judgment by filing a self-serving affidavit claiming that he
did not violate the standard of care. Rather, the court held that the
affidavits were insufficient to establish a question of fact because the
affidavits did not set forth facts regarding Plaintiff's care. The court of
appeals distinguished the succinct affidavits of these doctors with
affidavits found to support and defeat summary judgment in other
cases involving physicians. The court noted that successful affidavits
contain references to facts regarding the condition, treatment and
resulting injury.

Notwithstanding the fact that Plaintiff relied on the written decision of
the medical review panel which simply stated that the doctors had not
complied with the applicable standard of care and that their conduct
was a proximate cause of Plaintiff's injury, the court held that the
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affidavits, which stated that the doctors did comply with the
applicable standard of care and were not the cause of Plaintiff's injury,
were insufficient. Accordingly, the court affirmed summary judgment
in favor of Plaintiff.

Thinking Point:

The court’s decision seems to apply a double standard for the
quantum of proof required to support a summary judgment
and the quantum of proof required in opposition to a motion
for summary judgment in medical malpractice cases. While a
plaintiff only needs to attach the written opinion of the
medical review panel stating that the standard of care was
violated and the violation caused injury, a non-moving party
has to come forward with expert testimony or an affidavit
supported by additional facts in order to defeat the summary
judgment.

The ease with which a plaintiff in a medical malpractice case
can quickly move for summary judgment following a favorable
medical review panel determination makes it imperative for
healthcare providers, against whom a medical review panel
has ruled, to be prepared to submit detailed affidavits to
respond to such motions.

lllinois Appellate Court Expands
Deliberate Encounter Exception
To Open And Obvious Doctrine

In Metke v. Harlem Irving Companies Inc., 2015 IL App (1st) 143368 — U
(December 30, 2015), the lllinois Appellate Court for the First District
held that the deliberate encounter exception to the open and obvious
doctrine applies to pedestrians who choose to traverse a hazard on a
sidewalk that is a direct route to their intended location.

In Metke, Plaintiff was shopping at an outdoor shopping mall and
walking along a sidewalk from one store to another. As she was
walking, she noticed a 13" wide accumulation of ice or water running
across the sidewalk. She thought that the accumulation was simply
water. Once she walked across the sidewalk and slipped on the
substance, she realized that there was also ice.

Plaintiff sued the owner of the outdoor shopping mall who, in turn,
sued a fire protection company that was likely the source of the water.
Twenty minutes prior to Plaintiff slipping and falling on the sidewalk,
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the fire protection company had been at the mall and opened up
water pipes near the sidewalk as part of its quarterly inspection of the
fire protection system. In her deposition, Plaintiff was unable to
identify the source of the water. She speculated that it came from
snow that had melted.

Both the mall owner and the fire protection service moved for
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