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Indiana Court of Appeals 
Reverses Summary Judgment 
for Retailer  
In Griffin v. Menard, Inc., 20A-CT-310 (Ind. Ct. App. 2020), the 
Indiana Court of Appeals reversed summary judgment in 
favor of Menards on Plaintiff’s premises liability claim, but 
held that no inference of negligence for spoliation existed 
where the retailer did not capture a video of the incident. 

In Griffin, Plaintiff attempted to 
pull a box containing a bathroom 
vanity sink from a Menards store 
display. As he pulled the box off 
the shelf, the vanity fell out of the 
bottom of the box and injured 
Plaintiff. 

Menards sought summary judgment on the theory that it 
did not have actual or constructive notice of the dangerous 
condition posed by the box. The trial court agreed and 
granted summary judgment.

On appeal however, the Indiana Court of Appeals held that 
it was not enough for Menards to argue that Plaintiff failed 
to prove a necessary element of a cause of action. Rather, 
Menards had come forward with evidence that showed it 
was not negligent. 

With regard to the issue of actual or constructive notice, 
Menards relied on the testimony of Plaintiff, who stated he 
had not realized that the staples were loose on the bottom 
of the sink. Menards also relied on the affidavit of its store 
manager, which stated Menards has a policy of fronting and 
facing all merchandise at least every eight days. 

While the trial court found that Menards evidence was 
sufficient to negate an essential element of Plaintiff’s cause 
of action, the court of appeals held that this evidence did 
not establish lack of actual or constructive notice. In fact, 
the affidavit and subsequent deposition testimony of the 
store manager established that employees do not always 
follow the store policy and there was no evidence that 
store employees had examined the box at issue within 
a reasonable time prior to the incident. As such, a fact 
question existed that precluded summary judgment. 

The trial court also addressed Plaintiff’s argument that 
the lack of video of the incident required an inference 
of negligence that also precluded summary judgment. 
Menards maintained a video surveillance system within its 
store. However, that system did not capture Plaintiff being 
struck by the box. The court noted that a party raising a 
claim for spoliation must prove that (1) there was duty to 
preserve the evidence, and (2) the alleged spoliator either 
negligently or intentionally destroyed, mutilated, altered or 
concealed the evidence. 

Plaintiff did not establish either element. According to the 
court, Menards designated evidence that there was no 
camera in the store that could have captured the video 
of the incident. As such, Menards “cannot have sought to 
wrongfully conceal that of which did not exist.” Id. at ¶ 30. 
 

Practice Tip:
Griffin is a strong reminder that in Indiana it is not enough to show 
that Plaintiff cannot establish a key element of premises liability 
in order to obtain summary judgment. Indiana law requires 
a premises liability defendant to come forward with positive 
evidence establishing the lack of an essential element of liability, 
i.e. that it did not have actual or constructive notice of the claim 
defect. In other words, summary judgment is only appropriate 
where defendant can prove a negative.
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Indiana Court Addresses 
Duties Owed by General & 
Subcontractor to Vendor’s 
Employee  
 
In Shiel Sexton Co. Inc. et al. v. Towe, 2020 WL 4931309 (Ind. 
Ct. App. 2020), the Indiana Court of Appeals reversed in part 
and affirmed in part summary judgment for an employee of 
a construction project vendor against the project’s general 
contractor and subcontractor. The court held that the 
general contractor’s contract with a property owner did not 
create a non-delegable duty to the employee of a material 
supplier. The court also held that a sub-contractor’s contract 
with the general contractor did create a non-delegable 
duty to the same employee of a material supplier. The case 
outlines the distinction between the two separate contracts 
and the requirements for a finding of a contractor’s 
assumption of duty.

On the date of his injury, 
Towe, an employee of a 
construction material supplier, 
arrived on the construction 
site to deliver bundles of 
metal studs. Towe’s co-worker 
operated the crane truck, 
hoisting bundles of studs. 

Towe and his coworker took a break while a bundle of studs 
was suspended midair by the crane, and then sat down 
directly beneath the suspended bundle. As they sat, the 
bundle began to lean, causing the studs to slip out of their 
hoist and fall, injuring Towe.

Towe filed a cause of action against a number of 
defendants, including the general contractor, Shiel Sexton 
Company, Inc. (“Shiel Sexton”), and a sub-contractor, Circle B 
Construction Systems, LLC (“Circle B”).

Both Shiel Sexton and Circle B filed for summary judgment, 
arguing there was no duty on their part to protect the 
employee of a material supplier. Towe filed for partial 
summary judgment arguing both Shiel Sexton and Circle 
B had assumed a contractual non-delegable duty for the 
safety of Towe.

The trial court denied summary judgment for Shiel Sexton 
and Circle B, and granted partial summary judgment for 
Towe, finding both defendants owed Towe a non-delegable 
duty of care. The trial court certified its order for interlocutory 
appeal, and both defendants appealed.

The court of appeals noted that, generally, general 
contractors have no duty to independent contractors, as 
stated in Ryan v. TCI Architects, 72 N.E.3d 908 (Ind. 2017). 
However, the court noted five exceptions, one of which Towe 
argued applied in this case: where a contractual obligation 
imposes a specific duty on the general contractor.

The court noted that in order for this exception to apply, the 
contract language, when taken as a whole, must make clear 
the intention to assume the duty of keeping the work site 
reasonably safe. If such language is evident, an assumption 
of duty of care not ordinarily imputed on a general 
contractor is established.

The court therefore looked to the relevant contracts’ 
language. First it considered Shiel Sexton’s contract with the 
property owner, whose relevant language included:

The safety and health of Contractor or Contractor’s 
employees, subcontractors and agents brought on 
Owner premises are and will be the sole 
responsibility of Contractor.

And furthermore:

[Shiel Sexton is required to] ensure that Contractor’s 
employees, subcontractors and agents comply 
with all Owner rules and regulations while on the 
premises.

The court determined that this language did not 
“affirmatively evince an intent to assume a duty of care” 
as required. The court also compared this language to 
that found in Ryan, which included a requirement that the 
general contractor “exercise complete and exclusive control 
over the means, methods, sequences and techniques of 
construction.”

The court ruled that the language in the relevant contract 
did not create a duty of care on the part of Shiel Sexton, and 
reversed the lower court’s ruling, granting Plaintiff’s summary 
judgment motion as to Shiel Sexton.

The court then considered the relevant language in Circle 
B’s contract with Shiel Sexton. Throughout six separate 
sections of the contract, the court pointed to language 
evincing an intent to assume a duty of care. The court noted 
the presence of three elements in the contract which are 
“common threads” among similar cases in which a duty of 
care was established on the part of a general contractor: 
the requirement that the contractor “1) take precautions 
for safety of employees; 2) comply with applicable law and 
regulation; and 3) designate a member of its organization to 
prevent accidents.”

Because the court found these three common thread 
requirements in Circle B’s contract, it affirmed the lower 
court’s ruling for summary judgment against Circle B as to 
the establishment of duty. The case was remanded back to 
the lower court for a determination of breach, causation and 
damages.

Practice Tip:
A contractor’s assumption of duty of care will only be found to exist 
if the relevant contract is exceptionally clear regarding the parties’ 
intent to create such a duty.
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Two Dogs, Two Bites, Two 
States & Two Ruff Outcomes 
Chuck Berry once said, “Don’t let the same dog bite you 
twice.” While this is certainly sage advice, two recent 
appellate court decisions have expanded on the Father 
of Rock ‘n’ Roll’s guidance. Both cases raise questions of 
whether these cases impose the proper incentives on 
defendants and if they provide the correct protection for the 
plaintiffs.

In Dzierwa v. Ori, 2020 IL App (2d) 190722, the Illinois Appellate 
Court affirmed summary judgment in favor of the defendant 
in a case where the defendants’ 105-pound dog, Fiona, bit 
the plaintiff while at the defendants’ house and while a 
house sitter was watching Fiona. 

Following the dog bite, the plaintiff sued Fiona’s owners for 
negligence and under the Illinois Animal Control Act (510 
ILCS 5/1 et seq.). During discovery, the evidence showed that 
Fiona did scare certain unidentified children and that the 
defendants took steps to keep Fiona isolated when those 
children were around. Apart from that precaution, Fiona was 
generally allowed to mingle with guests at the home. There 
was evidence that suggested that Fiona was known to growl 
at other people from inside the car, bark at other dogs and 
bark at strangers who approached the defendants’ home. 
And on one occasion, Fiona got into a fight with another dog 
at a dog park. The trial court granted summary judgment 
for the defendants on both the negligence count and the 
Animal Control Act count. The plaintiff then appealed. 

When addressing the negligence theory, the appellate 
court noted that the plaintiff must demonstrate that 
Fiona’s owners knew or had reason to know that she was 
dangerous. Although Fiona had a prior fight with another 
dog and growled at strangers near the defendants’ house, 
the court held that these facts were insufficient to prove the 
defendants’ knowledge. The court explained that to be liable, 
the plaintiff must prove that the defendants knew that Fiona 
had a propensity to injure a person – and that altercations 
with other dogs did not matter. Accordingly, the court 
affirmed summary judgment.  

The plaintiff had no luck on the Animal Control Act count 
either. In affirming summary judgment on this count, the 
court focused on a prior decision holding that the legal 
owner of a dog is not liable if that owner was not in position 
to control the dog or prevent injury. As the defendants had 
relinquished full control of Fiona to the house sitter, the 
defendants had no reason to suspect that Fiona would 
attack one of the guests. The court held that since the 
defendants did not control Fiona at the time of the incident, 
they were not liable under the Act.

The second case, Brown v. Southside Animal Shelter, Inc., et 
al., 20A-CT-66 (Oct. 2020), a decision by the Indiana Court of 
Appeals,  presented a similar situation. 

In Brown, the Clinton County Animal Shelter (CCAS) received 
a dog named Grieg who was surrendered by his owner for 
not getting along with another dog in the owner’s home. 
Within the following year, Grieg was adopted out and 
returned by two separate owners, both of whom experienced 
aggression from Grieg, including him biting a 2-year-old. 
After Grieg bit the 2-year-old, he was surrendered to Marion 
County Animal Control (MCAC) and MCAC returned Grieg to 
Southside Animal Shelter (SAS). Grieg’s third adopter, Brown, 
adopted Grieg from SAS. After Grieg attacked the plaintiff’s 
6-year-old daughter, the plaintiff returned Grieg to MCAC.

After the incident, SAS informed MCAC that it did not want 
Grieg back and MCAC euthanized Grieg. Brown filed suit 
against SAS, MCAC, CCAS and Indianapolis Animal Control 
Services, alleging that they all were negligent. Brown also 
claimed that SAS committed fraud when it represented that 
Grieg’s history was unknown on the adoption release. 

The trial court ultimately granted summary judgment for SAS, 
MCAC, CCAS and Indianapolis Animal Control Services. The 
plaintiff appealed with respect to SAS. 

The court of appeals reversed, 
holding that SAS, as Grieg’s 
keeper, had a duty to inform 
the plaintiff of Grieg’s “vicious 
characteristics” to the 
extent that such knowledge 
was ascertainable through 
reasonable care. The court 

pointed to evidence suggesting that a former SAS employee 
received information about Grieg’s vicious characteristics 
when SAS received Grieg from CCAS. 

The appellate court also noted there remained a question 
as to whether SAS exercised reasonable care in ascertaining 
Grieg’s behavioral history prior to allowing Brown to adopt 
him. Ultimately, the court held that because SAS had a duty 
to inform the plaintiff of Grieg’s past history, and because 
there were issues of material fact regarding whether SAS 
breached that duty or proximately caused the plaintiff’s 
injuries, the trial court erred when it granted summary 
judgment in favor of SAS.

SOME LEGAL KIBBLE FOR THOUGHT

Does the court have a bone to pick with the Animal Control 
Act or is the court trying to rub the plaintiff’s nose in it? If the 
Act’s purpose is to encourage strict control over animals 
by imposing liability on an animal’s owner for injuries, are 
the circumstances in Dzierwa logical? Should the court 
have taken a bite out of the argument that the defendants 
controlled Fiona and designated who was in charge of her 
in their absence so they should be responsible or is the court 
content with letting a sleeping dog lie? 

In Brown, is the court trying to teach an old dog new tricks by 
imposing the duty on the shelter? Does the court’s imposition 
of duty raise concerns over the potential policy implications 
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that come with Brown? Should policy implications influence 
the existence of duty? Should we assume that someone 
who adopts a dog from a shelter knows that there is a 
likelihood of “vicious characteristics” considering the dog 
was surrendered to the shelter? Maybe that theory has just 
gone to the dogs.   

Two Illinois Appellate Courts 
Apply Differing Scrutiny on 
Right to Refile
Section 13-217 of the Illinois Code of Civil Procedure allows a 
plaintiff to refile a cause of action that has been voluntarily 
dismissed or dismissed for want of prosecution, so long as the 
refiling occurs within one year of the original action dismissal. 
Section 13-217 specifically provides that:

In the actions specified in the Article XIII of this Act 
or any other act or contract where the time for 
commencing the action is limited, if *** the action is 
voluntarily dismissed by Plaintiff, *** then, whether or 
not the time limitation for bringing such action expires 
during the pendency of such action, the Plaintiff, his or 
her heirs, executors or administrators may commence 
a new action within one year or within the remaining 
period of limitation, whichever is greater, *** after the 
action is voluntarily dismissed by the Plaintiff ***.

As always, statutory language is subject to judicial 
interpretation and construction. In two recent decisions by the 
First District and Second District of the Illinois Appellate Court, 
the pitfalls in judicial interpretation were apparent. 

In Eighner v. Tiernan, 2020 IL App (1st) 191369, the First District 
strictly construed the language of § 13-217 and ruled that 
the trial court should have granted defendant’s Motion to 
Dismiss as a refiled action as untimely.

In Eighner, Plaintiff voluntarily dismissed his personal injury 
action. Less than a year later, Plaintiff attempted to refile 
the very same complaint under the original cause number. 
The court’s clerk would not accept the filing under the 
original cause number and after several efforts to get the 
court to intercede, Plaintiff filed the same complaint under 
a new cause number. However, the subsequent filing of 
the complaint occurred more than a year after the Plaintiff 
dismissed the original lawsuit. 

Defendant argued that under §13-217, Plaintiff was required 
to file a “new action,” not refile within the same cause and as 
such, the new action was untimely. The trial court rejected 
defendant’s argument but certified the question to the 
appellate court.

The appellate court noted the plain language of §13-217 
requires the filing of “a new action,” not resurrection of a 

previously dismissed cause of action. According to the 
court, Plaintiff’s argument that reinstating the original cause 
of action satisfies the “new action” requirement was not in 
accord with the plain language of the statute. Citing prior 
case law, the court held that an attempt to refile a previously 
dismissed cause of action under the original cause number 
cannot satisfy the requirements of §13-217 and therefore, 
the trial court should have granted defendant’s Motion to 
Dismiss.

Meanwhile, in Young v. Wieland, 2020 IL App (2d) 191042, the 
Second District of the Illinois Appellate Court applied a more 
pragmatic scrutiny an effort to refile an action under §13-217.

In Young, Plaintiff’s complaint was dismissed for want of 
prosecution. On a timely basis, Plaintiff refiled his complaint 
as a new action one day prior to moving to withdraw his 
motion to vacate the dismissal of the original complaint for 
want of prosecution (DWP). The issue was whether Plaintiff 
was precluded from refiling his complaint under §13-217 
before withdrawing his motion to vacate the DWP. According 
to the Second District, because there was no statute or 
case law prohibiting lack of refiling and because defendant 
had not been prejudiced, Plaintiff should have been able to 
refile his complaint even though the original action was still 
pending. 

Young emanated from a suit over an estate dispute. On 
1/16/19, the circuit court dismissed the underlying complaint 
for want of prosecution. On 2/15/19, Plaintiff moved to vacate 
the dismissal for want of prosecution; on 2/21/19, the circuit 
court reopened the case for briefing on the motion to 
vacate.

On 4/9/19, Plaintiff filed a new 
complaint under a new cause 
number and did not indicate 
that the new complaint was 
a refiling under §13-217. The 
next day, Plaintiff moved to 
withdraw his motion to vacate 
the DWP. The circuit granted 

the motion on the basis that the motion to vacate was now 
moot.

Not leaving well enough alone, on 5/10/19, Plaintiff filed 
a notice of appeal of the 1/16/19 DWP asserting that the 
4/10/19 order “denying” the motion to vacate was a final and 
appealable order.

Meanwhile, on 5/28/19, defendant moved to dismiss the 
new case, arguing that it was the same case that was on 
appeal. In response, Plaintiff argued that he was allowed to 
refile under §13-217 because the underlying dismissal was for 
want of prosecution. In response, defendant argued that the 
“start” date for refiling was 4/10/19 when the court dismissed 
the motion to vacate. According to defendant, a motion to 
vacate must be adjudicated before the case can be refiled 
as a new action. 
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On 8/7/19, the circuit court stayed the motion to dismiss the 
second complaint pending the appeal of the dismissal for 
want of prosecution. 

On 11/5/19, however, the circuit 
court dismissed the second 
complaint agreeing with the 
defendant that the right to refile 
under §13-217 does not begin 
until the motion to vacate is 
resolved, acknowledging that if 
the appellate court reversed the 

DWP, then there would be two identical cases pending at the 
same time. Per defendant and the circuit court, §13-217 has 
to have a start date and an end date and the start date was 
not until 4/10/19 when the motion to vacate was withdrawn 
by the Plaintiff. 

On 3/23/20, the appellate court dismissed the first complaint 
for lack of jurisdiction noting that the denial of a motion to 
vacate is not a final and appealable order. 

With regard to the appeal of the dismissal of the second 
complaint, the court did not clearly decide that the start 
date for refiling an action was the entry of the DWP or 
the entry of the order denying the motion to vacate the 
dismissal. To be sure, whether the start date for the new 
complaint began when the DWP order was entered or 
when the motion to vacate was withdrawn, Plaintiff’s new 
complaint was still timely filed. No statute or case law 
imposed the stricter requirement adopted by the circuit 
court. Perhaps more importantly, the appellate court relied 
on the fact that defendant had not been prejudiced and 
that Plaintiff filed the new action one day before moving to 
vacate the prior dismissal. 

Illinois Appellate Court 
Wrestles with In-Concert 
Liability for Intoxicated Guest
In a recent Illinois Appellate Court decision, the concept of 
liability for “in-concert” activities was addressed in a lengthy 
opinion. In Bowyer v. Adono, 2020 IL App (3rd) 180685, the 
court affirmed summary judgment for the defendants in a 
case involving fatal injuries caused by an intoxicated driver. 
The driver was a guest at a ranch owned by the defendants 
in what was described as a mostly social setting. The guest 

left after consuming a disputed amount of alcohol, and was 
subsequently involved in a collision resulting in the death of 
Plaintiff’s decedent. The estate sued the owners of the ranch 
under theories of both respondent superior and “in-concert” 
liability. 

After finding no relationship to find a claim for respondent 
superior liability, the court turned its attention to the “in-
concert” theory. This theory is well-engrained in Illinois law, 
but is not often alleged. Illinois courts often quote Section 876 
of the Restatement of Torts, which stipulates the elements 
required for an in-concert claim:

One is subject to civil liability if he or she:

(a) does a tortious act in-concert with the other or 
pursuant to a common design with him, or 

(b) knows that the other’s conduct constitutes a 
breach of duty and gives substantial assistance or 
encouragement to the other so to conduct himself, or 

(c) gives substantial assistance to the other in 
accomplishing a tortious result and his own conduct, 
separately considered, constitutes a breach of duty to 
the third person

This definition shows some similarity between in-concert 
civil liability and criminal or civil liability for conspiracy. 
Each requires a common design, and in most instances, 
an action taken to promote or accomplish a result. Unlike 
conspiracy, which requires an overt act in furtherance of a 
common goal, in-concert liability exists only if the defendant 
actively participated in the tortious conduct of another. In 
other words, a Plaintiff must demonstrate that a defendant 
did not merely fail to act, but also assisted the third party. 
Generally speaking, simply failing to advise or recommend—
without more—does not amount to substantial assistance or 
encouragement to commit actionable tortious activity.

In Bowyer, the court found that the defendants did not know 
the at-fault driver had consumed excessive alcohol, did 
not knowingly provide him with excessive alcohol or and 
did not know he would be driving a vehicle in an impaired 
condition. The defendants’ conduct did not rise to the level of 
active participation in the driver’s tortious conduct because 
the conduct was not done with knowledge of the driver’s 
intoxication.

Practice Tip:
Eighner and Young demonstrate that statutes may be strictly 
construed or pragmatically construed across the various 
appellate court districts. It is important for defendants to be 
mindful of the approach taken within a particular district. 

Practice Tip:
The possibility of an in-concert action should be on the checklist 
when assessing potential or actual claims. In-concert actions 
are often used to include an additional or deeper “pocket,” in 
addition to the primary wrongdoer. This theory is most often 
encountered in vehicular operations claims, alcohol related 
torts involving a driver or social guest and certain transactional 
assertions involving multiple parties. 
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Firm News 
 
Jeff Kehl Wins Discovery 
Contempt Order Appeal 
Against Workers’ 
Compensation Carrier

In a case of first impression, the Illinois 
Appellate Court for the Fifth District reversed 
a St. Clair County Court’s ruling that a workers’ 
compensation carrier was obligated to 
answer interrogatories and respond to a 
document production request as if it was a 
party to the suit. The carrier intervened in the 

third-party civil action brought by the claimant employee. 

Income member Jeff Kehl handled the appeal for the carrier 
and successfully argued that a workers’ compensation 
carrier’s intervention in a suit does not transform the carrier 
into a party for purposes of discovery.

Frank Rowland Obtains Win 
on Behalf of National Debt 
Collection Company in Class 
Action Lawsuit 

Plaintiff filed suit under the federal Fair 
Debt Collection Practices Act (FDCPA) on 
behalf of herself and a large class. Plaintiff 
alleged that our client, a national debt 
collection company, violated the FDCPA by 
including hidden fees and collection costs 
in communications with Plaintiff to obtain 
payment of a disputed car rental bill.

Associate Frank Rowland argued that the company’s 
communications with Plaintiff did not include any monetary 
amounts for attorneys’ fees for the actual collection 
effort, but only the actual amount Plaintiff owed the rental 
company per the applicable rental agreement. Post 
discovery, Judge Seeger of the Northern District agreed that 
the debt collection company did not violate the FDCPA and 
entered summary judgment in favor of our client. 

Tina Paries Wins Summary 
Judgment in Federal 
Coverage Case

Income member Tina Paries recently secured 
summary judgment for a large insurance 
carrier in a coverage dispute in the U.S. 
District Court for the Southern District of 
Indiana. Claimant sought coverage for injuries 
sustained by the underlying plaintiff while 
working in Kentucky. 

Tina argued that the policy was unambiguous and that 
Claimant failed to give notice under two provisions of the 
policy which would have triggered other states coverage.

Storrs Downey & Jessica Jackler 
Author Article for PLDF Quarterly 

Capital member Storrs 
Downey and associate 
Jessica Jackler recently 
co-authored an article for 
Professional Liability Defense 
Quarterly highlighting ‘cancel 
culture’ amid the #MeToo and 

Black Lives Matter movements. Storrs and Jessica breakdown 
policies and protocols employers can implement to avoid 
being ‘canceled.’ 

Read “You’re Canceled! Tips for Employers to Help Falling 
Victim to Cancel Culture in the Current Climate.”

Rich Lenkov Highlighted in 
NIU’s Thousands Strong Event
Capital member Rich Lenkov was recently highlighted in 
Northern Illinois University’s Thousands Strong video event. 
NIU alumni, students, faculty and staff came together to 
celebrate what makes NIU special and raise funds for their 
Day of Giving. The NIU family raised over $2 million in support 
of NIU and the NIU Foundation. 

Watch the full Thousands Strong highlight reel.

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/jeffrey-e-kehl/
https://www.bdlfirm.com/attorneys/frank-c-rowland/
https://www.bdlfirm.com/attorneys/tina-m-paries/
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
http://www.bdlfirm.com/wp-content/uploads/2020/11/PLDF-SWD-JBJ-2020-02723094xCE0C6.pdf
http://www.bdlfirm.com/wp-content/uploads/2020/11/PLDF-SWD-JBJ-2020-02723094xCE0C6.pdf
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://youtu.be/7L4J162gabo
https://youtu.be/7L4J162gabo


7December 2020 WWW.BDLFIRM.COM

Kirsten Kaiser Kus Authors 
Article for CLM Magazine on 
Mitigating WFH Dangers
Income member Kirsten Kaiser Kus recently published an 
article for CLM Magazine with Continental Western Group’s 
Workers’ Recovery Unit Director, Claire Muselman and NARS’ 
Workers’ Compensation Unit Manager, Michelle Kirkland. 
Kirsten and her co-authors discuss work from home dangers 
and practical tips to minimize injuries and keep morale up 
during COVID-19. 

Read “Hazards At Home: Mitigating the Dangers of an At-
Home Workplace.”

Rich Lenkov Participates in A 
Few Minutes With...Marsh USA 
Capital member Rich Lenkov joined Marsh USA’s Mac 
Nadel for a peer-to-peer discussion, “A Few Minutes With...“ 
on 11/11/20. The discussion focused on COVID-19 and the 
challenges retailers face in the workers’ compensation area 
amid the growing pandemic. 

Rich addressed trends, concerns and best practices for 
retailers.
 

Michael Milstein Presents at 
ISBA’s COVID-19 & Rebuttable 
Presumption Webinar
Income member Michael Milstein and Disparti Law Group’s 
Jill Wagner faced off in “Workers’ Compensation & COVID-19 
Rebuttable Presumption” for Illinois State Bar Association’s 
Construction Law Section on 10/21/20.

Their debate addressed the new laws effectiveness, essential 
employees’ COVID-19 claims and strategies for handling the 
presumption. 

Brian Rosenblatt Captains 
GRAMMYs’ 7th Annual District 
Advocate Day
Income member and co-chair of the firm’s entertainment 
practice, Brian Rosenblatt, captained the Recording 
Academy’s seventh annual District Advocate day on 8/12/20. 

District Advocate Day provides for thousands of GRAMMY 
Members to engage in a series of meetings with elected 
congressional members to discuss pressing issues 
impacting the music industry. This year’s movement focused 
on COVID-19 relief and recovery assistance, as well as 
promoting the CARES Act, providing critical support for the 
music community impacted by the pandemic. 

Brian served as team captain for Illinois’s 10th Congressional 
District and led six GRAMMY Members in a virtual meeting 
with Rep. Brad Schneider. He was also later part of a 
contingency that met with Senator Durbin. 
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Storrs Downey Joins Legal 
Face-Off on WGN Radio
Capital member Storrs Downey joined capital member Rich 
Lenkov and McDermott Will & Emery’s Tina Martini on their 
podcast “Legal Face-Off“ on WGN Radio on 7/21/20. Storrs 
provided a helpful guide on employment issues in the wake 
of COVID-19. 

He discussed employer do’s and don’ts for hiring new 
employees during COVID-19, handling current employees’ 
exposure and potential contraction of the virus. 

Listen to the full episode. 

Bryce Downey & Lenkov 
Assists NAACP on Election Day 
Capital member Geoff Bryce, income members Juan 
Anderson, Jeanmarie Calcagno, Tina Paries and of counsel 
Tom Sarikas volunteered to assist The National Association 
for the Advancement of Colored People on election day 
to answer any legal questions for voters. The attorneys 
answered pressing questions regarding polling place hours, 
protesters and more.

The NAACP works with the Election Protection Coalition to 
help voters in marginalized communities and help eligible 
voters navigate the voting process. 

Learn more about the NAACP.

Chase Gruszka Leads UIC 
John Marshall Law School 
Team in National Civil Rights 
Competition
Associate Chase Gruszka recently celebrated success, 
advancing his UIC John Marshall Law School team to the 
Semi-Finals in the Martin Luther King National Civil Rights 
Trial Competition. Chase teaches both a trial advocacy and 
alternative dispute resolution course at the law school, and 
has coached several trial teams. 

The student teams litigated a First Amendment retaliation 
claim in the third-annual civil rights themed competition. 
Harvard Law School, University of San Diego School of Law 
and NYU School of Law joined UIC is the Semi-Finals. 

Learn more about the National MLK Jr. Civil Rights Trial 
Competition.

View more information on our  
General Liability practice.

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment Law
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law
• Workers’ Compensation 

Newsletter Contributors 
Storrs Downey, Jeff Kehl, Chase Gruszka, Daniel Korban and 
Frank Rowland contributed to this newsletter.
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BDL Is Growing! 
Natalie Christian concentrates her practice 
in insurance and workers’ compensation 
defense. An experienced claims examiner, 
Natalie brings a unique perspective 
to the firm, previously working for two 
international insurance companies. 

In her spare time, Natalie enjoys reading, 
hiking, and live music—especially at Lincoln Hall. 

Who We Are 
 
Bryce Downey & Lenkov LLC is a full-service law firm with 
offices in Illinois and Indiana. Our expertise spans across 
several practice areas, providing transactional, regulatory 
and business solutions for clients across the nation. The firm’s 
continued growth is a result of an aggressive, results-oriented 
approach. Unlike larger law firms however, we do not face 
massive overhead and are able to charge more reasonable 
rates that both small and larger employers can more readily 
afford.

We evolve with our clients, representing Fortune 500 and 
small companies alike in all types of disputes. Bryce Downey & 
Lenkov is a team of experienced, proactive and conscientious  
attorneys that have been named Leading Lawyers, Super 
Lawyers, Rising Stars and AV Preeminent.

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar,   
Click here or email Storrs Downey. 

Our attorneys provide free seminars on a wide range of 
general liability topics regularly. We speak to individuals and 
companies of all sizes. Some national conferences that we’ve 
presented at are:

• American Conference Institute’s National Conference 
on Employment Practices Liability Insurance

• Claims and Litigation Management Alliance Annual 
Conference

• CLM Retail, Restaurant & Hospitality Committee Mini-
Conference

• Employment Practices Liability Insurance ExecuSummit
• National Workers’ Compensation and Disability 

Conference  & Expo
• National Workers’ Compensation & Disability 

Conference 
• RIMS Annual Conference 

Previous seminars include:
• Assessing Liability in Evans v. Walmart
• Kotecki at 25: The Minefield of Employer Liability in Third 

Party Tort Actions in Illinois
• Public Entity Claims in Illinois and Indiana
• Exploiting the Internet in Pre-Suit Investigations
• Use of Drones: Ag Cases
• Sexual Harassment in the Workplace: Confronting & 

Addressing This Growing Problem
• 10 Tricky Employment Termination Questions Answered
• Approaching LGBT Issues in Today’s Workplace
• Employment Law Issues Every Workers’ Compensation 

Professional Needs to Know About

 
If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

Upcoming Events 
 

• 12/8/20 – TIna Paries and Samuel Levine will present 
“Common Mistakes in Mechanics Lien Practice and How 
to Avoid Them“ and “Bankruptcy and Receiverships” at 
the Chicago Bar Association’s “Mechanics Liens and 
Construction Claims” webcast. For more information or to 
register, click here. 

• 12/11/20 – Kirsten Kaiser Kus and Renée Day will present 
“Always Be Closing – Top Indiana Workers’ Compensation 
Tips.” They will provide paramount strategies for defending 
and settling your Indiana workers’ compensation 
claims. Select topics include personal risks unrelated to 
employment, activity logs, drug screens, fraudulent claims, 
settlement strategies and more. For more information or to 
register, click here. 
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