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Workers’ Compensation 
Practice Chair Rich 
Lenkov, interviews The 
Cheesecake Factory’s 
Vice President of Risk 
Services, Kurt Leisure, on 
COVID-19’s effects on 
restaurant claims.

Rich: How has the pandemic affected restaurant claims?  

Kurt: With a shift to off-premise and/or reduced in-restaurant 
dining, our under-roof staff has been reduced. Our claims 
have trended down slightly as a result. Our off-premise/
take-out business remains relatively strong, and since most 
of our work-related injuries occur in the kitchen, we are still 
having claims flowing through, just not to the same degree 
as we had pre-pandemic. The biggest impact has been to 
the way medical care is delivered on the day of the injury. We 
use a telemedicine medical care delivery system whenever 
possible, which is a great fit for the type of injuries we see in 
the restaurant business. 

Rich: How has investigating your claims been affected by the 
pandemic?

Kurt: Our staff are eager to work, so we are not seeing 
the malingering that we anticipated. We have seen that 
claims are slower to close simply because the workers’ 
compensation medical care system is not functioning at 
full capacity and our injured staff are hesitant to treat as 
frequently in fear of contracting COVID-19. On the downside, 
injured employees who are defrauding the system have 
every means necessary to hide inside. Everything is now 
deliverable and they can run a business from their home 
easier than in the past, so finding a physically active injured 

employee outside the home is much more challenging. 
However, investigation companies have become very 
sophisticated at finding more electronic information that can 
be traced back to an employee.  

Rich: What advice do you have for our readers on handling 
claims as we start 2021?

Kurt: It is extremely difficult to predict what claims will look like 
in 2021 since there is no historical information to pull from. My 
advice is: 

• Claims may look different: anticipate more ergonomic 
needs and support requests for reasonable ergonomic 
equipment; it is much less expensive than a workers’ 
compensation claim

• Use telemedicine whenever possible and in different 
types of care (physical therapy, etc.)

• Understand that adjusters may be working from home 
more than in the past. This may have an impact on 
some adjusters who enjoy more of a collaborative 
approach to claims handling

• The traditional 9-5 work day may be gone. Expect emails 
and other communication 24 hours a day

• The court system will need to pivot in many ways. In-
person court appearances will be a thing of the past 
and attorneys will have to master the art of taking a 
deposition in a remote setting. If done correctly, the 
process should become more efficient since everything 
will be electronic and there will be a limited amount of 
commute time to court, depositions, mediations, etc.
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By Michael Milstein  
Income Member 

There are no pending proposals to amend 
the COVID-19 rebuttable presumption, 
which will expire at the end of the year. We 
do expect new legislation that will extend it 
into 2021. 

NEW IWCC APPOINTMENTS*

Rachael Sinnen  — Arbitrator Sinnen is a 
Senior Associate at Elfenbaum Evers & Zielinska, where she 
represents petitioners. Sinnen received her Juris Doctor from 
Chicago Kent College of Law.

Raychel Wesley — Arbitrator Wesley is a Domestic Violence 
Staff Attorney at Prairie State Legal Services. She received her 
Juris Doctor from DePaul University College of Law.

*Pending confirmation by the Illinois Senate.

Quantity Over Quality?   
 
By Tim Alberts
Associate 
 

In Heinz v. Combs d/b/a Tech Builders 
15WC027772; 20IWCC0401, the arbitrator 
awarded TTD, maintenance and 25% MAW 
for loss of occupation compensation 
pursuant to Section 8.1b.

Respondent appealed only the 
maintenance award and argued that 
Petitioner’s self-direct job search efforts 

lacked both the quantity and quality necessary to constitute 
a diligent job search warranting maintenance benefits.
Respondent highlighted that:

• Petitioner imposed an artificial and arbitrary 35-hr limit 
per week dedicated to looking for work;

• Petitioner did not search for enough jobs (quantity);

• Petitioner categorically did not apply for jobs in 
industries which his transferrable skills made him 
qualified (quality);

The Commission found that Petitioner demonstrated a good 
faith, diligent job search effort for some of the period for 
which the arbitrator awarded maintenance, but not others. 

The Commission supported the period of maintenance it 
affirmed by highlighting that Petitioner searched for 42 jobs 
in February 2018, but only 10 combined jobs across March and 
April.

The Commission, appearing to rely on a purely quantitative 
rationale, awarded maintenance benefits through February 
2018 and denied maintenance from 3/1/18 onward.

We expect that the Commission’s maintenance award 
through February 2018 will be appealed to the Circuit Court 
given the qualitative insufficiencies in Petitioner’s job search 
during the awarded maintenance period.

Unexplained Falls Not Always 
Attributed to Job Duties
By Brian Rosenblatt
Income Member

In Mbuthia v Shapiro Developmental 
Center, 20 IWCC 0383, the Commission 
overturned a decision that found that 
Petitioner met her burden of proof that the 
accident arose out of and in the course 
of her employment with Respondent 
on 12/27/18. The arbitrator noted that 
Petitioner’s daily job duties required her to 
use a particular route and that the specific 

staircase she fell on was not accessible by the general public.

Petitioner worked at Shapiro Developmental Health Center and 
testified that she was not aware of any cracks or defects on the 
staircase and that she “just fell.” Petitioner also testified that her 
daily job duties required her to use these specific stairs, which 
were only used by staff and not accessible to the general 
public. She argued that use of this stairway to exit the building 
on a daily basis increased her risk of injury beyond that to 
which the general public was exposed.

The arbitrator found that Petitioner suffered an accident arising 
out of and in the course of her employment. The Commission 
overturned the arbitrator’s decision, noting that while there 
was no dispute that Petitioner was in the course of her 
employment when using the staircase, there was an issue with 
whether Petitioner proved that the accident “arose out of” her 
employment. 

Illinois Legislative Update

Practice Tip:
Claimants will always either (1) provide you with evidence to 
support cutting off maintenance benefits due to insufficient 
effort; or (2) find a job. The Act demands quantity and quality. 
You can suspend maintenance as soon as either is lacking.
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The Illinois Supreme Court’s recent decision in McAllister v. 
IWCC, 2020 IL 124848, found that the standard in Caterpillar 
Tractor Co. prescribes the proper test for analyzing whether 
an injury “arises out of” a claimant’s employment. In McAllister, 
however, the Court also specifically found that Petitioner’s act 
of kneeling and standing while assisting a coworker’s search 
for a misplaced pan of carrots was employment-related. 

In Mbuthia, Petitioner’s testimony established that she did 
not know what caused her to fall. She could not establish any 
defect in the stairs; so, there was no employment-related risk. 
Petitioner also failed to establish that employment conditions 
significantly contributed to the injury by increasing the risk 
of falling. Finally, Petitioner failed to prove that the act of 
descending a staircase exposed her to a risk greater than that 
faced by the general public.

Ultimately, Petitioner sustained an unexplained fall. Unlike 
McAllister, there was no evidence of any defective condition 
on the stairs or of any increased risk incidental to her job 
duties. The Commission found that the record did not reflect 
any evidence that Petitioner was rushing at the time or 
that she was holding anything of any significance in her 
hands. Accordingly, the Commission found that Petitioner 
failed to meet her burden of proof necessary to establish a 
compensable accident.

View more information about our  
Workers’ Compensation practice.
 
Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law

Firm News 
 
Kirsten Kaiser Kus Secures Zero
 

Income Member Kirsten Kaiser Kus’s zero 
benefit award on behalf of a large tarp 
systems manufacturer was recently affirmed 
by the full Indiana Board. Kirsten previously 
secured the win in June before a single 
hearing member and Plaintiff received zero 
benefits. 

Plaintiff claimed that he was permanently and totally 
disabled, with the claim valued over $400,000. Kirsten 
highlighted the inconsistencies and Plaintiff’s lack of 
credibility between pleadings, discovery answers and 
deposition testimony. She also presented a credible expert 
medical opinion which stated that Plaintiff’s medical 
condition was not caused by the alleged work injury.

Jeff Kehl Wins Discovery 
Contempt Order Appeal Against 
Workers’ Compensation Carrier

In a case of first impression, the Illinois 
Appellate Court for the Fifth District reversed 
a St. Clair County Court’s ruling that a workers’ 
compensation carrier was obligated to 
answer interrogatories and respond to a 
document production request as if it was a 
party to the suit. The carrier intervened in the 

third-party civil action brought by the claimant employee. 

Income Member Jeff Kehl successfully argued that a workers’ 
compensation carrier’s intervention in a suit does not 
transform the carrier into a party for purposes of discovery.

Kirsten Kaiser Kus Joins Workers’ 
Compensation Defense Institute 

Income Member Kirsten Kaiser Kus was invited 
to join Workers’ Compensation Defense 
Institute (WCDI) as the group’s Indiana 
representative. WCDI is a group of top law 
firms from across the country that defend 
employers and insurance carriers in workers’ 
compensation litigation. The group hosts 
engaging multi-state breakout sessions at 

Workers’ Compensation Institute’s Annual 360 Conference. 

Practice Tip:
1. Do not presume that a Petitioner’s fall while traversing 

a prescribed route arises out of employment duties.

2. At arbitration, press Petitioner to fully explain the 
cause of a fall and be prepared to counter that 
testimony with your own witnesses. If there is no 
defect and Petitioner is not performing a specifically 
delineated task, Petitioner may not be able to meet 
their burden of proving the accident “arose out of” 
their employment.
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Rich Lenkov Highlighted in 
NIU’s Thousands Strong Event
Capital Member Rich Lenkov was recently highlighted in 
Northern Illinois University’s Thousands Strong video event. 
NIU alumni, students, faculty and staff came together to 
celebrate what makes NIU special and raise funds for their 
Day of Giving. The NIU family raised over $2 million in support 
of NIU and the NIU Foundation. 

Watch the full Thousands Strong highlight reel.

Storrs Downey & Jessica Jackler 
Author Article for PLDF Quarterly 
Capital Member Storrs Downey and Associate Jessica 
Jackler recently co-authored an article for Professional 
Liability Defense Quarterly highlighting ‘cancel culture’ amid 
the #MeToo and Black Lives Matter movements. Storrs and 
Jessica breakdown policies and protocols employers can 
implement to avoid being ‘canceled.’ 

Read “You’re Canceled! Tips for Employers to Help Falling 
Victim to Cancel Culture in the Current Climate.”

Bryce Downey & Lenkov Gives 
Back During the Holidays
2020 has been a trying year for many of us across the 
country. In lieu of sending holiday baskets this year, Bryce 
Downey & Lenkov has made monetary donations to over 35 
food banks, animal shelters and local charities across the 
country, including the Greater Chicago Food Depository, Kids’ 
Chance and the Alzheimer’s Association.

Jeanne Hoffmann & Margery 
Newman Selected to Top 
Suburban Business Lawyers
Managing Capital Member Jeanne Hoffmann and Income 
Member Margery Newman have been selected to this year’s 
Leading Lawyers’ list of Top Suburban Business Lawyers in the 
Chicagoland area. Selected attorneys are evaluated based 
on peer recommendations and represent some of the top 
lawyers in Illinois. 

Jeanne was included for her work in entertainment, 
commercial litigation, copyright and trademarks, while 
Margery was included for her work in construction law.

View the full list of Top Women Suburban Business Lawyers.

New NBC Sitcom Based on  
Sip of Hope Café
Bryce Downey & Lenkov client, Hope For the Day’s Sip of Hope 
coffee shop will be the basis of a new NBC sitcom, Hope Café. 
The series will follow the friendships, lives and love interests 
of the workers and customers at Hope Café. Mayim Bialik & 
Damon Wayans Jr. serve as executive producers of the new 
show.

Hope For the Day is a non-profit organization focused on 
proactive suicide prevention and mental health education. Sip 
of Hope is the world’s first coffee shop where 100% of the profits 
go to mental health education. 

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://youtu.be/7L4J162gabo
https://www.bdlfirm.com/attorneys/storrs-w-downey/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
https://www.bdlfirm.com/attorneys/jessica-b-jackler/
https://www.bdlfirm.com/wp-content/uploads/2020/11/PLDF-SWD-JBJ-2020-02723094xCE0C6.pdf
https://www.bdlfirm.com/wp-content/uploads/2020/11/PLDF-SWD-JBJ-2020-02723094xCE0C6.pdf
https://www.bdlfirm.com/attorneys/jeanne-m-hoffmann/
https://www.bdlfirm.com/attorneys/margery-newman/
http://www.bdlfirm.com/wp-content/uploads/2020/12/Women-Suburban-Business-Lawyers-2020.pdf
https://youtu.be/7L4J162gabo


5December 2020 WWW.BDLFIRM.COM

BDL Sponsors Agassiz 
Elementary Fundraiser
Bryce Downey & Lenkov is proud to sponsor Agassiz Elementary 
School’s 14th Annual Bulldogs Bop Fundraiser. The fall fundraiser 
brings the community together by promoting health and well-
being. This year’s event featured a 40 min. online fitness dance 
program on 11/20/20. Funds will also provide assistance to 
Agassiz families in need due to issues related to COVID-19.

BDL Is Growing!
We welcome Jacqueline Villanueva to 
the firm as an associate. Jacqueline 
concentrates her practice in workers’ 
compensation, labor & employment and 
general liability.

In her free time, she volunteers with her 
parish, her son’s Cub Scout pack, her daughter’s Girl Scout 
troop and their soccer academy

BDL Webinars & 
Seminars

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar, 
Click here or email Rich Lenkov. 

Our attorneys regularly provide free seminars on a wide 
range of workers’ compensation topics. We speak to 
companies of all sizes and national organizations. Among 
the national conferences at which we’ve presented:

• Chicagoland Safety, Health and Environmental 
Conference

• Claims and Litigation Management Alliance Annual 
Conference 

• Claimsxchange

• CLM Retail, Restaurant & Hospitality Committee Mini-
conference

• National Workers’ Compensation and Disability 
Conference® & Expo

• RIMS Annual Conference

• SEAK Annual National Workers’ Compensation and 
Occupational Medicine Conference

• WorkCompCentral

• Workers’ Compensation Defense Institute (WCDI)

• Workers’ Compensation Educational Conference

Recent Webinars
• Always Be Closing: Top Indiana Workers’ 

Compensation Tips

• What Horror Movies Teach Us About Workers’ 
Compensation

• The McAllister Supreme Court Decision & the Future of 
Denying Accidents in IL

• IL Workers’ Compensation in the COVID-19 Era 

• How To Get A Zero

• Understanding the New Illinois Workers’ 
Compensation Law

• Workers’ Compensation Post COVID-19: Occupational 
Injuries & Telemedicine

• COVID-19’s Impact on Psychological Claims

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

©2020 Bryce Downey & Lenkov LLC. All rights reserved. The content of this document 
has been prepared by Bryce Downey & Lenkov LLC for informational purposes. 
The information is not intended to create, and receipt of it does not constitute, a 
lawyer-client relationship. You should not act upon the information contained in this 
document without seeking advice from a lawyer licensed in your own state. Please 
do not send or disclose to our firm confidential information or sensitive materials 
without our consent.

Watch our latest webinar: 
Always Be Closing: Top Indiana 

Workers’ Compensation Tips 
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Legal Face-Off
Legal Face-Off is a fast-paced, high energy legal podcast 
dealing with the hottest issues of the day. Rich Lenkov and 
Christina Martini provide a point/counterpoint perspective 
on a variety of breaking legal news topics.

 “Under the 
constitution, we’re 
entitled to a fair 
cross section, 
which has never 
been looked at by 
political diversity. 

A broad range of views from 
the community is supposed to 
be represented and come into 
court, but my feeling is that’s just 
not happening now as we are at 
historic levels of poor turnout for 
jury summons. There was a case 
here not too long ago with over 
500 jurors summoned, 83 showed 
up...because of the public health 
necessity, we should hold off on 
trials.”

 
- Christopher Adams

Attorney & President of the 
National Association of Criminal 

Defense Lawyers

Recent Topics
• Illinois Fair Tax amendment
• Trump election lawsuits
• U.S. Supreme Court selection
• Ruth Bader Ginsburg
• Hatch Act 

Recent Guests
• Alex Vogel
• Paul Smith
• Alan Dershowitz
• Delaney Marsco
• Elie Honig
• Jill Wine-Banks

Dane and Mach on COVID religious restrictions, Seidman on 
pardons, Adams on jury trials and much more

Aronchick on defending the PA Trump lawsuit, Litman on Trump 
self-pardon, Gershengorn on the Supreme Court under Biden, 
Yang on Lawyers Helping Our Community, and much more

Vogel on Trump election lawsuits, Smith on Supreme Court 
foster care case, Vinicky on Fair Tax amendment

Dershowitz on Barrett, Trump, Kosnoff on Boy Scouts abuse 
claims, Phelps on Oscar Pistorius, McDonald on Sorkin’s 
Chicago 7 film, and much more

Listen to the full episode here Please Like Us on Facebook, Twitter and Subscribe on 
Apple Podcasts. Send us your questions and we will 
answer them on air — nothing is off-limits.

CONNECT WITH US

Want to be a guest on a future episode? Contact us. 
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