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COVID-19: What Employers 
Need to Know

Given the new information and 
spread of COVID-19 (Coronavirus), 
it’s time for employers to take 
proactive measures and 
understand how to deal with 
COVID-19 and its impact on your 
employees and the workplace. 
Emergency laws have been 
passed to specifically address 

this global pandemic. These measures implicate many 
different laws and are constantly evolving. This article offers 
some practical advice for some of the broader questions 
employers may have. 

CAN EMPLOYERS SEND HOME SICK EMPLOYEES? 

Yes. If an employee appears to be sick at work with a fever, 
cough and/or difficulty breathing, you may ask them to 
leave work, seek medical attention and get tested for 
COVID-19. 

HOW MUCH INFORMATION MAY AN EMPLOYER REQUEST 
FROM AN EMPLOYEE WHO CALLS IN SICK?

It is unsettled right now whether COVID-19, on its own, is a 
disability covered by the ADA and/or state law because 
of its transitory, short-term nature. More certain is the 
coverage for employees who have underlying conditions, like 
immunosuppressant and respiratory conditions, which may 
be greater impacted by COVID-19. 

The EEOC’s guidance related to pandemics in the 
workplace state that employers may ask employees if 
they are experiencing symptoms such as fever, chills, 

cough and breathing difficulties. Employers must maintain 
all information about employee illness as a confidential 
medical record in compliance with the ADA.

If the ADA is triggered, inquiries may be justified by a 
reasonable belief and objective evidence that it poses a 
direct threat. The EEOC has made it clear that during a 
pandemic, employers should rely on the latest CDC and 
state or local public health assessments to see if those 
authorities determine that an illness would pose a direct 
threat. As of March 2020, the EEOC has updated its pandemic 
guidance to confirm that the COVID-19 pandemic meets the 
direct threat standard.

WHAT IF AN EMPLOYEE TESTS POSITIVE FOR COVID-19?

If an employee tests positive, you should send home 
all employees who worked in close proximity to the sick 
employee for a 14-day period. If you are not sure which 
employees worked closely with the sick employee, ask the 
sick employee to identify all employees, customers, vendors, 
etc. the employee worked closely with in the previous 14 
days so you can send home those employees and advise 
those third-parties as well. Do not disclose the identity of the 
infected employee when communicating to your employees 
and third-parties. It would also be wise to deep clean your 
workspaces. 

Employees who have been away from the workplace may be 
required to provide a doctor’s note certifying fitness to return 
to work. As a practical matter, however, EEOC guidance 
suggests that doctors and other health care professionals 
may be too busy during and immediately after a pandemic 
outbreak to provide fitness-for-duty documentation.

Therefore, new approaches such as reliance on local 
clinics to provide a form, stamp or e-mail to certify that 
an individual does not have the pandemic virus may be 
necessary temporarily.
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CAN EMPLOYEES TAKE TRADITIONAL FMLA LEAVE IF THE 
EMERGENCY FMLA LEAVE DOES NOT APPLY? 

For the FMLA to be triggered, the employee must have a 
“serious health condition” and otherwise be eligible to take 
FMLA leave. COVID-19 is likely considered a serious health 
condition depending on the individual’s circumstances. 
Employers should also be aware that FMLA leave may be 
available to employees who are taking care of a family 
member with COVID-19. Employers should follow their normal 
FMLA certification procedures. 

WHAT SHOULD WE DO TO KEEP OUR EMPLOYEES HEALTHY? 

The best way to prevent the spread of any illness is to avoid 
exposing your workforce to known or suspected illnesses. 
This means you should be reinforcing to your employees the 
importance of staying home if they are sick. Employees that 
have symptoms of COVID-19 should notify their supervisor 
and stay home, or should be sent home if already at work. 
You should also encourage temporary telecommuting to 
those employees who have the ability to work from home 
and are exhibiting such symptoms. 

Employers should follow their regular sick-time policies to 
the extent possible, but will likely need to implement more 
flexible temporary policies to be consistent with public 
health guidance and for the well-being of your employees. 
These temporary policies should also permit employees to 
stay home to care for a sick family member because more 
employees may need to care for sick children or other sick 
family members than is usual.

The next best practices are to provide your employees with 
proper tools like:

• tissues and no-touch disposal receptacles, if 
available;

• soap and hand sanitizer; 

• disposable disinfecting wipes for employees to 
routinely clean all frequently touched surfaces such 
as workstations, keyboards, telephones, counter tops 
and doorknobs;

• educating your workforce on proper hygiene practices 
to prevent the spread of illness such as:

 ॰ washing hands often for at least 20 seconds with 
soap, or using hand sanitizer if soap and water are 
not available;

 ॰ covering your mouth and nose with a tissue when 
you cough or sneeze;

 ॰ coughing or sneezing into your upper sleeve, not 
your hands, if no tissues are available; and 

 ॰ putting used tissues in a waste basket.

DO YOU HAVE TO PAY EMPLOYEES THAT ARE HOME AND NOT 
WORKING?

Under the FLSA, non-exempt employees who are not working 
are typically not entitled to wages. Exempt employees who 
perform at least some work during their regular workweek 
must be paid their entire salary that particular workweek.

Employees may be eligible for emergency paid sick leave 
(see Cornoavirus Legislation on page 3).

With that being said, employers should be cautious not to 
pay employees who may be quarantined at home or unable 
to work because they have contracted COVID-19, are caring 
for sick family members or are avoiding the virus because 
the decision not to pay such employees could lead to low 
morale, financial hardship and bad publicity. Also, a far 
greater concern is that employees may continue to come to 
work, even if sick, out of fear of not getting paid. Remember, 
state and local laws may require you to pay employees 
under sick leave ordinances, etc. 

WHAT DO WE DO IF AN EMPLOYEE REFUSES TO COME TO 
WORK BECAUSE OF FEAR OF COVID-19?

Under the General Duty Clause of the Occupational Safety 
and Health Act (OSHA), an employer is responsible to provide 
a healthy, safe working environment for all of its employees. 
This entitles an employee to “a place of employment which 
is free from recognized hazards that cause or are likely to 
cause death or serious physical harm.” See 29 U.S.C.S. § 654. 
This would likely only apply to certain situations right now 
such as requiring employees to travel to infected areas, or 
to employees who would have direct contact with infected 
persons in a medical setting without personal protective 
equipment. The law remains unsettled.

Employers should be wary, however, about retaliating 
against employees who refuse to come to work out of fear 
for contracting COVID-19. Section 11(c) of OSHA prohibits 
employers from retaliating against workers for raising 
concerns about safety and health conditions. Additionally, 
Section 7 of the National Labor Relations Act (NLRA) protects 
employees engaged in protected concerted activity from 
retaliation. In sum, this means that if two or more employees 
act together in some way to protest unsafe working 
conditions, they are generally protected against discipline or 
discharge. This law may protect employees that collectively 
refuse to come in to work out of fear for contracting 
COVID-19. 

WHAT RECORD KEEPING REQUIREMENTS MUST WE FOLLOW?

OSHA recordkeeping requirements mandate covered 
employers record certain work-related injuries and illnesses 
on their OSHA 300 log. COVID-19 can be a recordable illness 
if a worker is infected as a result of performing their work-
related duties. However, employers are only responsible for 
recording cases of COVID-19 if all of the following are met:

http://www.bdlfirm.com
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1. The case is a confirmed case of COVID-19;

2. the case is work-related; and

3. the case involves one or more of the general 
recording criteria including death, days away 
from work, restricted work or transfer to another 
job, medical treatment beyond first aid, loss of 
consciousness, or if it involves a significant injury or 
illness diagnosed by a physician or other licensed 
health care professional. 

Coronavirus Legislation
 
On March 18, the Emergency Families First Coronavirus 
Response Act was signed into law and includes provisions 
related to paid leave for employees impacted by the global 
COVID-19 pandemic. The two main paid leave sections 
we discuss are the Emergency Family and Medical Leave 
Expansion Act and the Emergency Paid Sick Leave Act.

EMERGENCY FMLA

Effective Date: Effective April 2. The law expires on December 
31.

Covered Employer: An employer with fewer than 500 
employees. Public agencies of any size are also covered. 

Eligible Employee: Any full-time or part-time employee 
that has been on the employer’s payroll for 30 days prior to 
seeking leave. Employers may exclude employees who are 
healthcare providers or emergency responders.

Purpose of Leave: This leave is only available to an employee 
who is unable to work (or telework) due to a need to care for 
a child under 18 yrs. old if the child’s school or place of care 
has been closed, or the child care provider is unavailable, 
due to a public health emergency.

Payment Terms: The first 10 days of leave may be unpaid 
(an employee may choose to use accrued vacation leave, 
personal leave, or other medical or sick leave during this 
period, but an employer may not require an employee to 
do so). After the 10 days of unpaid leave, employers must 
continue paid FMLA leave at a rate of no less than 2/3 of the 
employee’s usual rate of pay, and for the number of hours 
the employee would otherwise be normally scheduled to 
work.

The law limits the paid leave entitlement to $200 per day and 
$10,000 aggregate per employee. 

For part-time employees and those with irregular schedules, 
the employer shall pay the employee based on the average 
number of hours the employee worked for the previous six 
months. For those employees who have worked for less than 
six months, they should be paid for the amount of hours the 
employee was reasonably expected to work at the time of 
hire. 

Notice: In any case where the leave is foreseeable, an 
employee shall provide notice as is practicable. 

Potential Exclusions: The Secretary of Labor has the 
authority to issue regulations to (a) exclude certain health 
care providers and emergency responders from the list 
of those employees eligible for leave; and (b) to exempt 
small businesses with fewer than 50 employees where the 
imposition of these requirements would jeopardize the 
viability of the business.

To date, there have been no such regulations issued by the 
Secretary of Labor. 

Job Protection: Like traditional FMLA leave, this emergency 
leave is job-protected, meaning an employer must return 
the employee to the same or equivalent position upon their 
return to work. 

However, because of the financial 
hardships many companies may 
face, there is an exception for 
employers with fewer than 25 
employees: if the employee’s position 
does not exist after FMLA leave 
because of an economic downturn 
or other operating conditions that 
impact employment caused by a 

public health emergency during the period of leave (subject 
to certain conditions, including reasonable attempts to 
return the employee to an equivalent position, and required 
efforts to contact a displaced employee for up to a year 
after they are displaced).

EMERGENCY PAID SICK LEAVE ACT

Effective Date: Effective April 2. The law expires on December 
31.

Practice Tip:
COVID-19 is an alarming pandemic that employers should 
take seriously, but with caution so as not to run afoul of the 
law. Flexibility and temporary policy changes are important 
in light of the recommendations for social distancing. 

In addition to the laws and examples set forth above, 
employers should also be mindful that they should not 
discriminate against certain groups of employees, like 
Chinese employees, out of fear for COVID-19, as that may 
prompt a discrimination claim. Employers should frequently 
check the CDC and EEOC sites for updated guidance on this 
subject. If you have specific inquiries, please contact us. 

http://www.bdlfirm.com
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Covered Employers: Employers with fewer than 500 
employees.

Eligible Employees: There is no length of employment 
requirement for eligibility purposes. 

Purpose of Leave:  Employees are eligible for two weeks of 
paid sick leave for the following reasons:

1. The employee is subject to a federal, state or local 
quarantine or isolation order related to COVID-19; 

2. the employee has been advised by a health care 
provider to self-quarantine due to COVID-19 concerns 

3. the employee is experiencing COVID-19 symptoms 
and is seeking medical diagnosis; 

4. the employee is caring for an individual subject to a 
federal, state or local quarantine or isolation order or 
advised by a health care provider to self-quarantine 
due to COVID-19 concerns; 

5. the employee is caring for their child if the child’s 
school or place of care is closed or the child’s 
care provider is unavailable due to public health 
emergency; or 

6. the employee experiencing any other substantially 
similar condition specified by the Secretary of Health 
and Human Services in consultation with the Secretary 
of the Treasury and the Secretary of Labor.

Payment Terms: For reasons 1, 2 or 3 listed above, full-time 
employees are entitled to 80 hours of leave at their regular 
rate. For reasons 4, 5 or 6, employees are entitled to 2/3 of 
their regular rate. 

Employees who work a part-time or on an irregular schedule 
are entitled to be paid based on the average number of 
hours the employee worked for the six months prior to taking 
paid sick leave. Employees who have worked for less than six 
months prior to leave are entitled to the average number of 
hours the employee would normally be scheduled to work 
over a two-week period. 

The law caps paid leave at $511 per day ($5,110 aggregate) 
where leave is taken for reasons 1, 2 or 3 (an employee’s own 
illness or quarantine); and $200 per day ($2,000 aggregate) 
where leave is taken for reasons 4, 5 or 6 (to care for others 
or because of school closures).

The law does not exclude employers with existing paid leave 
policies. 

Anti-Retaliation Protections: The law includes anti-retaliation 
protections and generally provides for the same remedies/
penalties as those for failure to pay minimum wages under 
the FLSA.

No Carry-Over: Paid sick time under this section does not 
carry over from year to year, nor is it required to be paid 

out at separation if unused; these requirements expire 
December 31.
 
Relationship to Existing Paid Sick Leave: Employees may not 
be required to first exhaust existing paid sick leave prior to 
using this emergency paid sick leave. 

An employer signatory to a multiemployer collective 
bargaining agreement may, consistent with its bargaining 
obligations and its collective bargaining agreement, fulfill 
its obligations under this law by making contributions to a 
multiemployer fund/plan based on the paid leave each of 
its employees is entitled to under such agreement, provided 
that the fund/plan enables employees to secure pay for 
paid leave.

Mandatory Sexual 
Harassment Training Under 
Workplace Transparency Act
 
The Illinois Workplace Transparency Act is now effective. 
The Act amends the Illinois Human Rights Act, strengthening 
employee protections against workplace discrimination and 
harassment.

As a reminder, the Illinois Human Rights Act (IHRA) now 
requires Illinois employers to provide annual sexual 
harassment prevention training by December 31, 2020 and 
annually thereafter. Employers may develop their own sexual 
harassment prevention training program that equals or 
exceeds the minimum standards for sexual harassment 
prevention training required by the IHRA. 

The Illinois Department of Human Rights will be releasing its 
model sexual harassment prevention training on March 31, 
2020. For more information, please visit the IDHR’s training 
website here. 

Illinois employers who fail to provide the annual training may 
be subject to civil penalties, which can range from $500 to 
$5,000, depending on the employer’s size and number of 
violations.

Practice Tip:
These laws will be effective April 2, so employers must be 
prepared to meet such requests under the new laws. Any 
paid leave provided to employees prior to the effective dates 
will not be credited toward the new laws. The DOL will issue a 
model notice in the next seven days which must be posted 
by employers like other legal notices in a conspicuous place. 
Please contact us for further guidance. Employers should be 
aware that there are tax credits available under this law and 
they should seek counsel from tax advisors regarding same. 

http://www.bdlfirm.com
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Our firm offers training services to ensure compliance with 
these new legal requirements. In addition to the subject 
matter that must be included in such trainings, we will tailor 
the structure and content of the trainings to fit the needs 
of your company. Please contact us if you are interested in 
obtaining an estimate for our training services.

New 2020 Employment Laws in 
Effect 
We previously posted on new impactful Illinois legislation 
effective January 1, 2020 (see articles from our blog & 
newsletter). Below is a refresher about these new laws now 
in effect.

ILLINOIS MINIMUM WAGE

The hourly rate is now $9.25 per hour. After six months, the 
hourly minimum will increase to $10 per hour through the end 
of 2020. Thereafter, the minimum wage will go up $1 per hour 
on the first day of each year until it reaches $15 per hour on 
January 1, 2025. 

The Cook County minimum wage is currently $12 per hour 
and is set to increase on July 1. The City of Chicago minimum 
wage is currently $13 per hour and is also set to increase on 
July 1.

RECREATIONAL MARIJUANA LAW

Recreational use of marijuana 
and other products are now 
legal in Illinois. Employers can still 
prohibit use and possession while 
at work and may also continue to 
maintain drug-free policies in the 
workplace. Pre-employment drug 
testing, along with “reasonable” 
testing during employment 
remains permissible.

WORKPLACE TRANSPARENCY ACT

This law amended the Illinois Human Rights Act with the 
objective of strengthening employee protections against 
workplace discrimination and harassment. It greatly impacts 
the content of current employment agreements and other 
workplace policy considerations. 
Some of the key points of this law include:

• In order to include confidentiality as part of a 
settlement or separation agreement, the employee 
must agree to such confidentiality, it must mutually 
benefit both parties, and the employee must be 
provided 21 days to consider signing the agreement 
and seven days to revoke the agreement.

• A settlement or separation agreement may include a 
non-disparagement clause, but it must be mutual.

• The Illinois Human Rights Act now extends its 
protection to independent contractors in addition to 
employees.

• There is now increased protection for employees who 
are “perceived”to be part of a protected class even if 
they are not actually a part of the protected class.

• Victims Economic Security and Safety Act (VESSA) now 
also applies to victims of sexual harassment.

• Employers must conduct annual sexual harassment 
training for employees.

“Regular Rate” Updated Under 
New FLSA Final Rule

On December 12, 2019, the DOL announced a new Final Rule 
updating what constitutes the “regular rate” under the Fair 
Labor Standards Act (FLSA). The Final Rule should ease the 
burden for employers that offer perks and benefits to their 
employees without fear of miscalculating overtime rates.

Prior to the announcement of this Final Rule, employers were 
left unsure of which perks and benefits should be considered 
when calculating the regular hourly rate of employees. The 
Final Rule offers clarity on this subject and confirms that 
employers may exclude the following from an employee’s 
regular rate of pay:

• the cost of providing certain parking benefits, wellness 
programs, on-site specialist treatment, gym access 
and fitness classes, employee discounts on retail goods 
and services, certain tuition benefits (whether paid to 
an employee, an education provider or a student-loan 
program), and adoption assistance;

• payments for unused paid leave, including paid sick 
leave or paid time off;

• payments of certain penalties required under state and 
local scheduling laws;

Practice Tip:
Employers should make certain they are complying with the 
new minimum wage immediately to avoid wage complaints 
and penalties. It is also advantageous that employers review 
their workplace policies and training procedures to ensure 
they are updated to reflect these legislative changes. 

Employment agreements, including termination and 
settlement agreements, must also be modified in compliance 
with the new laws. Please contact us to review and revise your 
existing policies and contracts, or to prepare new ones in light 
of these changes.

http://www.bdlfirm.com
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• reimbursed expenses including cellphone plans, 
credentialing exam fees, organization membership 
dues and travel, even if not incurred “solely” for the 
employer’s benefit; clarifies that reimbursements that do 
not exceed the maximum travel reimbursement under 
the Federal Travel Regulation System or the optional IRS 
substantiation amounts for travel expenses are per se 
“reasonable payments”;

• certain sign-on bonuses and certain longevity bonuses;

• the cost of office coffee and snacks to employees as 
gifts;

• discretionary bonuses, clarifying that the label given a 
bonus does not determine whether it is discretionary 
and providing additional examples; and

• contributions to benefit plans for accident, 
unemployment, legal services or other events that could 
cause future financial hardship or expense.

Additionally, the Final Rule addresses two other changes:

1. “call-back” pay and other payments similar to call-back 
pay no longer need to be “infrequent and sporadic” to 
be excluded from an employee’s regular rate; and

2. employers using an authorized basic rate may exclude 
from the overtime computation any additional payment 
that would not increase total overtime compensation 
by more than 40% of the higher of the applicable local, 
state or federal minimum wage a week on average for 
the overtime workweeks in which the employer makes 
the payment.

The Final Rule went into effect January 15. 

Be Wary of Retaliation Claims
The EEOC released its 2019 fiscal year enforcement and 
litigation data in late January. Once again, the data 
confirms that nearly half (53.8%) of the charges filed with the 
agency in FY 2019 were for retaliation. The large percentage 
represents 39,110 charges filed alleging some sort of 
workplace retaliation.

Disability, race and sex discrimination charges were the next 
most frequently filed charges. The EEOC also received 7,514 
sexual harassment charges (about 10% of all charges), which 
was a 1.2% decrease from FY 2018.

The number of charges received by the EEOC in FY 2019 are 
broken down as follows:

• Retaliation: 39,110 (53.8%)

• Disability: 24,238 (33.4%)

• Race: 23,976 (33.0%)

• Sex: 23,532 (32.4%)

• Age: 15,573 (21.4%)

• National Origin: 7,009 (9.6%)

• Color: 3,415 (4.7%)

• Religion: 2,725 (3.7%)

• Equal Pay Act: 1,117 (1.5%)

• Genetic Information: 209 (0.3%)

 

 
The “Honest-Belief” Rule
The 6th Circuit U.S. Court of Appeals began its opinion with 
“mistakes happen” in Smith v. Towne Properties Asset 
Management Co., Inc., No. 19-3681 (March 4, 2020). “But 
not every mistake amounts to actionable employment 
discrimination.” 

Smith worked for Towne Properties, which managed 
apartment complexes. Smith was a community manager 
and lived rent free. Towne fired Smith after it concluded she 
had been stealing from one of the company’s clients, by 
having her utility bills charged to one of the client’s vacant 
apartments and using two garages instead of one. It turned 
out, however, that Towne was mistaken. 

After a Towne employee accused Smith of the alleged theft, 
Towne investigated and then fired Smith after concluding 
she had engaged in thousands of dollars of theft and 
dishonest acts. A short time later, Towne learned that one 
of the apartment complex’s owners believed Smith had 
been entitled to free utilities, but Towne did not reconsider its 
decision to fire Smith.

Practice Tip:
The Final Rule is a welcome update to employers and 
should provide more ease to companies that offer perks 
and benefits to employees.

Practice Tip:
Because retaliation remains high on the EEOC’s agenda, 
employers should review their current policies to ensure that 
they include a strong non-retaliation policy that is well-
communicated to their employees. Retaliation claims can be 
the most difficult to defeat because the Plaintiff does not need 
to prove the underlying claim for discrimination or other basis 
for the charge. 

Be wary of terminating employees who have raised 
discrimination claims unless you have a strong defensible 
and well-documented basis to terminate them.

http://www.bdlfirm.com


7March 2020 WWW.BDLFIRM.COM

Smith—who suffered from a condition caused by spinal 
fluid pressure on the brain—sued, claiming disability 
discrimination and interference with her FMLA rights. The 
court affirmed summary judgment in favor of Towne on both 
claims, relying on the “Honest-Belief” rule: “Smith cannot 
show a trialworthy dispute about pretext if Towne honestly 
believed that she was misappropriating utilities even if 
that belief was mistaken.” No reasonable jury could find for 
Smith, so long as Towne made a “reasonably informed and 
considered decision” based on “particularized facts.” 

Here, Towne took multiple steps before firing Smith, including 
reviewing her utility bills, contacting the water company to 
verify that Smith’s apartment wasn’t generating a water bill, 
asking the other owner of the apartment complex whether 
utilities were part of Smith’s compensation package (he 
said they were not) and searching for any documentation 
that Smith was entitled to free utilities, finding none. Similarly, 
Towne found no evidence that Smith was entitled to use 
two garages. Finally, Towne paid the complex’s owners 
thousands of dollars for the unpaid utilities, demonstrating 
that Towne believed Smith had stolen from the complex’s 
owners. Accordingly, absent evidence that Towne had made 
errors that were “too obvious to be unintentional,” it was 
entitled to prevail. 

Even Towne’s failure to interview Smith in the investigation 
did not help her case. “[A]n optimal investigation—i.e., 
interviewing the employee and some or all of [her] 
witnesses—is not a prerequisite to application of the honest 
belief rule.” Further, the rule kicks in even when the employer 
turns out to be factually mistaken. 

The rule also depends only on the facts known at the time 
the decision was made. Finally, Towne’s failure to reconsider 
its decision after learning the true facts did not matter 
because Smith never asked for her job back or reapplied. 
The failure to reconsider did not cast doubt on what Towne 
honestly believed at the time it fired Smith.

Employment Discrimination 
Based on Bankruptcy  
Can an employer terminate an employee because he or she 
has filed for bankruptcy, under reasoning that the employee 
is irresponsible? Can an employer refuse to hire an applicant 
for a finance-related position because they have gone 
through bankruptcy, concluding it is too risky to have such 
a person in the job? The answer to both questions is “no,” 
whether the individual has a pending bankruptcy case or 
previously filed for bankruptcy.

Many employers are unaware that federal law prohibits 
employment discrimination because an employee or 
applicant has—at any time—filed for bankruptcy; this affects 
both private and public employers. 

11 U.S.C. Section 525, a provision 
of the U.S. Bankruptcy Code, 
provides that private employers 
and government entities cannot 
discriminate against an employee 
or applicant solely because they 
have a pending bankruptcy case 
or previously had one. Section 

525 also prohibits discrimination against anyone associated 
with such a person based solely on bankruptcy. Some courts 
have held that Section 525 protects independent contractors 
even though they technically are not “employees.”

A plaintiff with a pending bankruptcy case must file their 
claim in the bankruptcy court. A plaintiff whose previous 
bankruptcy case is closed can bring an employment suit in 
federal district court. A prevailing plaintiff may recover lost 
backpay and obtain reinstatement. Other types of damages, 
such as emotional distress damages and punitive damages 
are not available, nor can the plaintiff recover attorneys’ fees.

DOL Final Rule on Joint 
Employer Status Under FLSA  
The U.S. Department of Labor (DOL) has finalized its rule to 
narrow the definition of a joint employer under the Fair Labor 
Standards Act (FLSA). The final rule is the first meaningful 
revision to the DOL’s joint employer regulation in over 60 
years.

Practice Tip:
Employers don’t have to be factually correct when 
making adverse employment decisions, but it is critical 
that employers do their best to investigate allegations of 
employee misconduct and document the investigation 
and basis for their conclusions. As long as the decision was 
based on the facts known at the time, the honest-belief rule 
should bar the employee’s claim.

Despite the 6th Circuit’s statement that even a failure to 
interview the employee or witnesses won’t defeat the 
honest-belief rule, doing so is very risky. Combined with 
evidence of other employer action or inaction, there could 
be a chance that the employer mistakes are found to be 
“too obvious to be unintentional.” Further, from a potential 
juror standpoint, failure to even ask the employee for 
their side of the story can create the image of a lack of 
fundamental due process—a basic American value—risking 
negative reaction in the confidential jury deliberations. 

Practice Tip:
Employers should not ask applicants or employees about 
pending or previous bankruptcy cases, discuss those 
matters with them or consider those matters in any 
employment decisions. Employers may want to consider 
adding bankruptcy to their non-discrimination policies as an 
additional category of protection.

http://www.bdlfirm.com
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The DOL’s final rule includes a clear and concise four-factor 
balancing test for determining joint employer status under 
the FLSA. The balancing test looks at whether the potential 
joint employer:

• hires or fires the employee;

• supervises and controls the employee’s work schedule 
or conditions of employment to a substantial degree;

• determines the employee’s rate and method of 
payment; and

• maintains the employee’s employment records.

This final rule is limited to evaluating joint employer status 
under the FLSA and does not address joint employer status 
under other federal employment laws, such as Title VII, the 
National Labor Relations Act (NLRA), the Employee Retirement 
Income Security Act of 1974 (ERISA), or the Migrant and 
Seasonal Agricultural Worker Protection Act. 

The final rule went into effect March 16. 
 

No-Call-No-Show Violation 
Can Trump FMLA Retaliation 
Claim 
The 7th Circuit Court of Appeals recently affirmed summary 
judgment in favor of an employer, who terminated an 
employee for violating its call-in rule in an FMLA retaliation 
claim. See Lutes v. United Trailers, Inc., No. 19-1579 (N.D. Ind.) 
(February 13, 2020). 

The plaintiff was injured outside of work. Over the course of 
the following two weeks, he called his employer to report 
he would miss work per the employer’s call-in policy. He 
eventually stopped calling in and did not appear for work 
on three consecutive days; per the employer’s attendance 
policy, he was fired. Plaintiff sued, alleging in-part, that the 
employer fired him in retaliation for attempting to exercise 
his right to seek leave under the FMLA. 

The district court granted summary judgment for the 
employer on the retaliation claim and the 7th circuit affirmed, 
finding that plaintiff failed to establish any causal connection 
between his alleged attempt to seek relief under the FMLA 
and his termination. 

The only evidence plaintiff presented was the suspicious 
timing between his supposed request for FMLA leave and his 
firing. The court held that suspicious timing by itself rarely is 
enough to overcome summary judgment. 

Significantly, plaintiff did not attempt to dispute the 
employer’s proffered reason for firing him—he did not 
show up to work and he failed to report his absences. 
The employer provided undisputed evidence that the 
termination was based upon the employee’s poor job 
performance rather than in connection with his supposed 
attempt to seek relief under the FMLA.

7th Circuit: Failure to Promote
In Barnes v. Board of Trustees of the University of Illinois, No. 
19-1781 (January 3, 2020), the 7th circuit affirmed summary 
judgment in favor of the defendant, agreeing that it did 
not fail to promote the plaintiff because of his race. Plaintiff 
claimed that the university promoted a white applicant 
instead of him even though he claimed to be better qualified 
for the position. 

The court affirmed the trial court’s ruling, reasoning that the 
plaintiff did not present evidence that the employer’s stated 
reason for selecting the white applicant was a pretext for 
discrimination. The employer successfully showed that it 
chose the white applicant because he was the best qualified 
for the position and because he interviewed better than the 
plaintiff and other applicants. 

While both applicants had similar backgrounds, experience 
and performance reviews from prior years, the employer 
did not consider those as part of his selection process and 
instead based his decision off the interview only. The chosen 
applicant went to the interview armed with his resume, 
written references and other written materials in support for 
his candidacy for the position, while plaintiff did not bring 
anything with him. Moreover, in his interview, the chosen 
applicant articulated the most thoughtful approach to 
taking over the position.

Practice Tip:
Because different federal circuit courts have adopted varying 
standards defining joint employer status, this final rule is a 
welcome development in providing a uniform standard that 
will apply to all employers regardless of their location. The 
final rule is expected to provide a clearer interpretation of joint 
employer status under the FLSA which should help improve 
employers’ ability to comply.

Practice Tip:
Consistent application of existing policies, such as 
attendance, is important when taking adverse action against 
employees who engage in protected activities, like FMLA 
relief. These employees are not completely insulated from 
adverse employment actions so long as they are not causally 
connected to their protected activities. 

Although it is risky to discipline and/or terminate an 
employee who seeks FMLA leave or otherwise engages in 
other protected activities, employers should only do so after 
seeking the advice of experienced employment counsel who 
can assess whether the policy violation would potentially trump 
a retaliation claim.  

http://www.bdlfirm.com


9March 2020 WWW.BDLFIRM.COM

Accordingly, the court agreed that the employer put forth 
a legitimate, nondiscriminatory reason for hiring the other 
applicant instead of plaintiff and plaintiff did not put forth 
evidence that suggested the employer lied about this reason 
in order to establish pretext.

Handbook Services
As a reminder to our clients and prospective clients, we prepare 
comprehensive employee handbooks tailored to your business 
needs, in addition to reviewing and revising existing handbooks 
to ensure up-to-date compliance with applicable law. 

We strongly recommend that you consider a yearly audit 
of your current policies as there are constant changes and 
additions to the law. 

If you are interested in these services, please contact Storrs 
Downey or Jessica Jackler.

 

Newsletter Contributors 
Storrs Downey, Jessica Jackler and Cary Schwimmer 
contributed to this newsletter.

Firm News

Jeanne Hoffmann Named 
Managing Capital Member  
We are proud to announce Jeanne Hoffmann as Managing 
Capital Member of the firm. In addition to Jeanne’s new role as 
Managing Capital Member, Jeanne also heads our Intellectual 
Property and Entertainment practice groups, and is Co-Chair of 
the Insurance group. Her practice is concentrated in business 
litigation and transactions, intellectual property and insurance 
coverage.

Jeanne joined Bryce Downey & Lenkov in 2003, becoming a 
Capital Member in 2009.

Since the firm was founded in 2001, Geoff Bryce has served 
as Managing Capital Member. He will continue as a Capital 
Member, dedicating more time to his construction and 
commercial practice. “The firm has every confidence in Jeanne 
taking the reins and moving the firm forward,” Geoff said.

Read the full press release

 
 

Storrs Downey and Rich 
Lenkov Join WGN Radio
 
Storrs Downey joined WGN Radio’s Ji Suk Yi on March 20 
regarding employment ramifications of COVID-19. Storrs 
discussed unemployment benefits, how employers are 
grappling with legal requirements, keeping employees safe 
and temporary policies to implement.

Listen to the full podcast. 

Rich Lenkov also joined John Williams on March 20 and 
discussed whether the government can legally enforce 
quarantines due to COVID-19 and civil rights in the wake of 
government shutdowns.

Listen to the full podcast.

Practice Tip:
This is a positive ruling for employers, but also highlights the 
importance of selecting candidates for promotions and/
or employment based on legitimate, non-discriminatory 
reasons. Employers should use neutral criteria in their 
hiring and promotion processes in order to help avoid any 
inferences of discrimination. Further, it is a best practice to 
document the reason(s) for hiring one candidate over other 
candidates.
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Your Employee Has A COVID-19 
Workers’ Compensation 
Claim…Now What?
 
Capital member Rich Lenkov sat down with Integrity 
Medicolegal Enterprises’ Medical Director for Occupational 
Medicine, Dr. John J. Koehler to discuss COVID-19.

Rich and Dr. Koehler covered legal and medical strategies 
including Coronavirus causation, symptoms and 
permanency claims. 

Watch the full interview and hear their practice tips.

 

Bryce Downey & Lenkov 
Attorneys Selected to Leading 
Lawyers and Super Lawyers  
Bryce Downey & Lenkov is pleased to announce that 11 of our 
attorneys have been recognized as 2020 Super Lawyers and 
Rising Stars. Eleven attorneys have also been selected for 
Leading Lawyers’ 2020 rankings across a multiple of practice 
areas.

Super Lawyers recognizes attorneys who exhibit excellence in 
their practice based on professional achievement and peer 
recognition, while Leading Lawyers provides rankings of the 
most respected and experienced attorneys nationwide. Five of 
our attorneys have been highlighted on both preeminent lists.

Please join us in congratulating our selected attorneys!

Click here to read the full press release:

Storrs Downey Presents on 
Workplace Behavior and 
Discipline and Discharge
Capital member Storrs Downey presented at National 
Business Institute’s (NBI) seminar “Human Resource Law 
From Start to Finish” on March 9. Storrs discussed recent 
developments in workplace behavior and privacy, as well as 
necessary documentation for disciplining and discharging 
employees.

The Indiana seminar provides a comprehensive primer on 
labor and employment law and examines current issues in 
human resources.

See full agenda. 

Brian Rosenblatt Appears on 
Comcast Newsmakers
Brian Rosenblatt recently appeared on Comcast 
Newsmakers to discuss the Illinois Commission on 
Diversity and Human Relations (ICDHR). Brian discussed 
the organization’s commitment to improving diversity and 
human relations across all race, cultural and gender lines.

Bryce Downey & Lenkov has supported ICDHR throughout the 
years, most notably at their annual Dr. Martin Luther King Jr. 
Remembrance & Commemoration Dinner. Joe Eichberger 
serves on the organization’s board of directors and as pro 
bono counsel.

Watch the full interview. 
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Kirsten Kaiser Kus Webinar 
Nominated in CLM’s Greatest 
Hits of 2019
Income member Kirsten Kaiser Kus’s webinar was nominated 
in CLM Magazine’s “Awards Season: CLM’s Greatest Hits of 
2019.” Her popular webinar, “Aggressive Claims Handling for 
Workers Compensation,” provided an in-depth discussion on 
ways to aggressively move and close claims throughout all 
phases of litigation.

The webinar attracted more than 350 registrations and was 
recognized for its clear and practical advice.

View more information on our  
Labor & Employment practice.

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law
• Workers’ Compensation

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar,   
Click here or email Storrs Downey. 

Our attorneys regularly provide free seminars on a wide range 
of labor and employment topics. We speak to companies of 
all sizes and national organizations. Among the regional and 
national conferences at which we’ve presented:

• American Conference Institute (ACI)
• Claims and Litigation Management Alliance Annual 

Conference
• CLM Retail, Restaurant & Hospitality Committee Mini-

Conference
• Employment Practices Liability Insurance ExecuSummit
• National Association of Security Companies (NASCO)
• National Business Institute (NBI)
• National Workers’ Compensation and Disability 

Conference 
• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference

Previous Webinars
• 10 Tricky Employment Termination Questions Answered
• Approaching LGBT Issues in Today’s Workplace
• Employment Law Issues Every Workers’ Compensation 

Professional Needs to Know About
• Hiring Do’s and Don’ts
• Is Your Independent Contractor Actually an Employee?
• Recent DOL & NLRB Developments
• Religious and Disability Discrimination & Accommodations
• Risky Business: Drugs, Sexual Orientation & Guns in the 

Illinois Workplace

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

©2020 Bryce Downey & Lenkov LLC. All rights reserved. The content of this 
document has been prepared by Bryce Downey & Lenkov LLC for informational 
purposes. The information is not intended to create, and receipt of it does 
not constitute, a lawyer-client relationship. You should not act upon the 
information contained in this document without seeking advice from a 
lawyer licensed in your own state. Please do not send or disclose to our firm 
confidential information or sensitive materials without our consent.

Upcoming Events
• 5/20/20 – Storrs Downey and Jessica Jackler will 

present “Employee Handbooks and Policies in the 
21st Century,” “Workplace Behavior and Privacy 
- Current Developments” and “Discipline and 
Discharge - Necessary Documentation“ at National 
Business Institute’s live webcast, Mini Law School 
for HR Professionals. For more information or to 
register, click here.
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