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Dear Rich
 

What are some common 
misconceptions when 
defending mental 
health claims?
    

— Tim F., Springfield, IL
 

 
By Rich Lenkov
Workers’ Compensation Practice Chair

 
 

Great question, Tim. The three biggest misconceptions: 

1. These cases are difficult to win on causation: people 
think that because mental health claims are less defined 
than traditional bodily injury claims, you must accept 
causation. The opposite is true. It is always Petitioner’s 
burden to prove all aspects of their claim, including 
causation. That is a high standard to overcome unless 
a board-certified psychiatrist definitively opines that 
Petitioner’s injury caused their current mental condition. 
Don’t accept causation opinions from therapists, treating 
physicians or anyone else not qualified to opine.  

2. You take Petitioner as you find them: while it is true 
that Petitioner can win a mental health claim by merely 
proving an aggravation, Petitioner’s prior mental history is 
very important. I have almost never seen a mental health 
claim without a significant history of mental issues prior 
to the alleged work-related accident. Frequently, the prior 
history includes trauma that is much more likely the cause 
of Petitioner’s current condition than the work incident. It is 
important to investigate and subpoena all prior records.  

3. These claims have significant permanency: there are 
definitely some significant permanency awards for 
mental health claims. However, the great majority of these 
claims do not result in true permanent partial disability. 
In most states, there are actual quantifiable factors that 
Petitioner must prove to warrant permanency. As time 
goes on, these symptoms wane, significantly dropping the 
permanency value of these claims.  

By Michael Milstein  
Income Member
 
 

On 11/26/19, Gov. Pritzker appointed six new 
arbitrators to the IWCC: 

• Joseph Amarillo – veteran petitioner’s attorney at   
 Elfenbaum, Evers, Amarilio and Zielinska 

• Deborah Baker – former staff attorney at the IWCC and   
 petitioner’s attorney at Goldberg Weisman Cairo  

• Adam Hinrichs – partner and former petitioner’s attorney   
 at Elfenbaum, Evers, Amarilio and Zielinska 

• Elaine Llerena – former staff attorney at the IWCC and   
 attorney at Seyfarth Shaw LLP, focusing on ERISA claims 
 
• William McLaughlin – attorney at McLaughlin Law   
 Group; previously worked at the Illinois Department of   
 Professional Regulation 

• Dennis O’Brien - managing partner at Livingston, Mueller,   
 O’Brien and Davlin 

All of these appointments require confirmation from the 
Illinois Senate. 

Legislative Update

Please submit your most pressing workers’ compensation questions 
to mkt@bdlfirm.com and Rich will respond in the next newsletter.

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.bdlfirm.com/attorneys/michael-c-milstein/
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.bdlfirm.com/attorneys/michael-c-milstein/
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Benefits Denied for Petitioner 
Injured While Walking to Work  
 
By Emily Schlecte
Associate

 
 

In Newson v. Chicago Lighthouse for 
People who are Blind or Visually Impaired, 
147 Ill. W.C. Comm. 2019, Petitioner worked 
as a customer service representative 
for Respondent on the lower level of the 
University of Illinois – Chicago Student Union. 

To access Respondent’s work area, 
Petitioner had to enter the student union 

and either walk down the stairs or use the elevator. While 
walking to work, Petitioner slipped in the student union lobby 
and injured her right ankle. Evidence showed that the floor 
was wet because it had been raining. 

The Commission reversed the arbitrator‘s finding and held 
that Petitioner failed to prove her injury occurred in the 
course of her employment. The Commission held that an off-
premises injury while traveling to or from work is generally not 
compensable, except in (1) specific parking lot cases and (2) 
when an employee is required to be at a place in fulfillment 
of her job duties and exposed to a greater risk than the 
general public. 

The Commission analyzed the second exception and 
found that Petitioner’s accident was not compensable. The 
Commission noted that both the stairs and elevators leading 
to the basement were used by the general public to access 
the lower level. The Commission also found that Petitioner 
was never instructed by Respondent to use a specific door or 
to take a specific route to reach Respondent’s premises. 

Petitioner argued that she was injured in the course of her 
employment with Respondent because she was traveling 
on her usual and customary route to work. The Commission 
rejected this argument and held that Petitioner ignored the 
freedom to choose her own route. Moreover, the Commission 
found that Petitioner’s presence was not required at the 
accident location. 

The Commission further noted that even if Petitioner’s 
presence at the accident location was mandated by 
Respondent, Petitioner failed to prove she was exposed to a 
greater risk than the general public. Petitioner argued that 
she was placed at a greater risk of injury because she walked 
through the lobby twice a day. The Commission rejected 
this argument and found that the amount of times Petitioner 
crossed the lobby in a day did not establish the requisite 
increased risk. 

No Discovery, But No Surprises 
 
By Victor Cerda
Associate 
 

While there are no rules of discovery in 
Illinois workers’ compensation, there are 
rules against “surprise” evidence. The most 
common form of “surprise” evidence is 
when petitioners attempt to introduce 
causal connection opinions in medical 
records. 

This situation usually happens when 
Petitioner sees his/her treating physician just before trial, 
and the record contains a litigation-savvy opinion regarding 
Petitioner’s current condition and its relation to the alleged 
work accident. 

So how do you deal with this surprise testimony? 
 
1. Object to hearsay opinions. An attentive defense attorney 

will be able to argue how the opinion contained in the 
record is unlike the other records kept over the course of 
treatment.  

2. Additionally, the attorney will highlight when the record 
was created in proximity to the trial. The closer to trial, the 
more likely that the record was created in anticipation of 
litigation.  

3. Finally, an aggressive attorney will argue that the surprise 
tactic is substantially prejudicial because it deprives 
the party of its right to cross examine the witness on his 
opinion.  

If the arbitrator agrees that the opinions contained within 
the records are hearsay, Respondent can have the records 
redacted, leaving Petitioner without a causal opinion. If the 
arbitrator admits the opinions over Respondent’s objection, 
Respondent has reserved the issue for appeal. On appeal, 
Respondent can renew its argument that the surprise 
evidence was hearsay and substantially prejudicial to the 
defense.

While the majority of claims never make it to trial, the majority 
of claims that do also proceed to commissioner review. Make 
sure your attorney understands the rules and strategies to be 
successful at each level.

Practice Tip:
Be mindful of causation opinions from treating physicians.

Practice Tip:
Look at whether multiple routes exist for a Petitioner’s arrival 
and departure and whether the general public has access to 
these routes.   

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/emily-j-schlecte/
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Firm News 
 
Rich Lenkov Joins 
ClaimsXchange Board of 
Directors 
Rich Lenkov recently joined the ClaimsXchange Board 
of Directors. ClaimsXchange is a non-profit association 
dedicated to connecting, motivating and educating claims 
and litigation management professionals. Learn more about 
ClaimsXchange here:

Sydney Posner—leads ClaimsXchange as Executive Director, 
overseeing developing and programming for the association.

View more information on ClaimsXchange. 

 

Geoff Bryce Named Vice 
President of SOICA
Capital member Geoff Bryce has been named Vice President 
of the Society of Illinois Construction Attorneys (SOICA). 

SOICA recognizes Illinois lawyers who are distinguished for 
their skill, experience and professional conduct in practicing 
construction law.

Attorneys must be nominated to join, and have practiced 
construction law for at least 10 years. Geoff has previously 
served as treasurer and secretary.

Read the full press release.

Storrs Downey Presents at NBI 
Indiana Human Resource Law 
Seminar
Capital member Storrs Downey presented at National 
Business Institute’s (NBI) “Indiana Human Resource Law: What 
You Need to Know Now” seminar on 11/6/19. 

Storrs discussed recent development in employment law 
and fundamentals such as hiring/recruiting and employee 
handbooks. Select topics included the interview process, 
employment contracts, sample policies and the latest 
legislative changes impacting human resource practices.

See full agenda. 

BDL Sponsors Visit to NIU 
College of Law for the 8th 
Consecutive Year
Bryce Downey & Lenkov was proud to sponsor Legal Prep 
Charter Academy’s visit to Northern Illinois University’s 
College of Law on 11/26/19. Legal Prep Charter students 
enjoyed various activities including a mock class on the first 
amendment, lawsuit board game and presentations from NIU 
staff and current law students. Students concluded their day 
with dinner and an NIU football game. 

Legal Prep Charter Academy is a public high school on the 
west side of Chicago that uses a law-themed curriculum 
to encourage those interested in the field of law and inspire 
students to make a difference in their community. 

Rich Lenkov serves on the academy’s Advisory Board. 

http://www.bdlfirm.com
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://theclaimsx.org/about/
https://theclaimsx.org/about/
http://www.bdlfirm.com/wp-content/uploads/2019/11/ClaimsXchange-PR.pdf
https://theclaimsx.org/
https://www.bdlfirm.com/attorneys/geoffrey-a-bryce/
http://www.soica.org/
http://www.bdlfirm.com/wp-content/uploads/2019/11/02349037.pdf
https://www.bdlfirm.com/attorneys/storrs-w-downey/
http://www.bdlfirm.com/wp-content/uploads/2019/09/C0441796.pdf
http://www.legalprep.org/
https://www.bdlfirm.com/attorneys/richard-w-lenkov/
https://www.bdlfirm.com/attorneys/geoffrey-a-bryce/
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BDL Shares a Meal with The 
Boulevard
Bryce Downey & Lenkov recently had the opportunity to spend 
time with members of The Boulevard, a local homeless shelter.  
Attorneys and staff participated in The Boulevard’s “Share-A-
Meal” program, prepping and serving hot food to the shelter’s 
64 residents, conversing with residents over dinner and touring 
the facility. 

The Boulevard provides medical respite care—including 
physical and behavioral health—housing services and 
employment assistance to homeless adults. It is currently 
the only organization in Chicago that provides a full range of 
resources for homeless adults with medical injuries.

Learn more about The Boulevard. 

View more information about our  
Workers’ Compensation practice.
 
Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• General Liability
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law

Upcoming Events 
 

• 12/12/19 - Members of BDL’s construction group will present at 
NBI’s “Construction Contract Law from Start to Finish” webinar. 
Topics include properly drafting contracts, avoiding vague 
contract language, inherent risks & more. For more information 
or to register, click here. 

http://www.bdlfirm.com
http://http://www.blvd.org/
https://www.bdlfirm.com/practices/workers-compensation/
https://www.bdlfirm.com/practices/appellate-law/
https://www.bdlfirm.com/practices/business-law/
https://www.bdlfirm.com/practices/condominium-law
https://www.bdlfirm.com/practices/construction-law
https://www.bdlfirm.com/practices/entertainment-law/
https://www.bdlfirm.com/practices/general-liability/
https://www.bdlfirm.com/practices/healthcare/
https://www.bdlfirm.com/practices/insurance-law/
https://www.bdlfirm.com/practices/intellectual-property/
https://www.bdlfirm.com/practices/employment-labor-law/
https://www.bdlfirm.com/practices/products-liability/
https://www.bdlfirm.com/practices/professional-liability/
https://www.bdlfirm.com/practices/real-estate/
https://www.bdlfirm.com/practices/transportation/
https://www.bdlfirm.com/events/bdl-construction-group-to-present-at-nbi-construction-contract-law-webinar/
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Listen to Full Episode Here

Please Like Us on Facebook, Twitter and Subscribe on 
iTunes. Send us your questions and we will answer them 
on air — nothing is off-limits.

Legal Face-Off
Podcast

Legal Face-Off is a fast paced, high energy legal podcast 
dealing with the hottest issues of the day. Rich Lenkov and 
Christina Martini provide a point/counterpoint perspective 
on a variety of breaking legal news topics. 

Sound Bite: CBS legal analyst, University of Baltimore 
law professor and author of How to Read the Constitution – 
and Why Kim Wehle discusses how the Trump impeachment 
hearings represent a constitutional crisis.

Rich Lenkov: Give our listeners a couple of pieces of 
new evidence that we’ve learned from the testimony this 
week that Democrats are going to use to build their case for 
impeachment against President Trump. 

Kim Wehle: Well there were a total of 12 witnesses 
that consistently said there was an understanding that the 
Ukrainians had to make an announcement of investigation, not 
necessarily do an investigation. Gordon Sondland made it clear 
that it was the announcement that mattered to the President 
and we learned why that White House meeting was so crucial 
for the Ukrainians. 

The Ukranians have been fighting since 1991 to stave off 
Russian aggression and having the American President have 
their backs in that moment was actually crucial to shoring up 
democracy. The other thing that the President held up was the 
nearly $400 million in military aid also necessary to stave off 
Russian aggression. 

Recent Topics
• Censure vs. impeachment
• Taylor Swift music feud
• High school drug testing policies
• Felony Murder law
• Vaping epidemic 

Recent Guests
• Alan Dershowitz 
• Gloria Allred 
• Jesse Jackson
• Former Solicitor General Gregory Garre
• Directors Julie Cohen and Betsy West of RBG

Elie Honig on impeachment inquiry, Dr. Mary Anne Franks on 
California Representative Katie Hill’s revenge porn scandal, 
Daniel Blinka on cruise ship tragedy and much more

Mailee Smith on whether the CPS strike is legal, Gene Marsh 
regarding paying athletes, Inside Out and much more

Frank Bowman on impeachment, Donna More visits to discuss 
her run for Cook County State’s Attorney, John Knight, one of 
the attorneys asserting LGBT rights before the Supreme Court 
this week and much more

Former Assistant U.S. Attorney Jeffrey Cramer on Trump, 
Ald. Brendan Reilly on pot dispensaries, Rep. Deb Conroy on 
banning vaping, Martha Newman on millennial lawyers

Miro on representing El Chapo and Epstein, Drizin on the 
felony murder law, Rep. Kifowit and much more

CONNECT WITH US

http://www.bdlfirm.com
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https://wgnradio.com/2019/11/22/wehle-on-why-the-constitution-matters-more-than-ever-rao-on-trump-bloomfield-on-drug-testing-students-and-much-more/
https://www.facebook.com/WGNLegalFaceOff/
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https://wgnradio.com/2019/11/04/elie-honig-on-impeachment-inquiry-dr-mary-anne-franks-on-california-representative-katie-hills-revenge-porn-scandal-daniel-blinka-on-cruise-ship-tragedy-and-much-more/
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BDL Webinars & 
Seminars

Upcoming Free Webinars

What Holiday Movies Can Teach You 
About Handling WC Claims 
12/18/19

Rich Lenkov and Donn LaHaie

 
REGISTER NOW!

 
Recent Webinars

• Bending, Flexing & Rotating: Defending Shoulder, 

Elbow & Wrist Claims

• 3rd Annual BDL Great American WC Quiz

• WC Spinal and Pain Management Issues

• Top 10 Myths About IL Workers’ Compensation

• New Case Law You Need To Know

• Indiana Forms: Taking A Claim From Start To Finish

• How Does The IWCC Work?

• Top Reasons Why Plaintiffs Retain Counsel

• WC Issues Raised by Millennials

• Defending Shoulder and Knee Injuries, feat. Chicago 

Bulls & White Sox Doctor Brian Cole

If you would like a copy of our other prior webinars, please
email us at mkt@bdlfirm.com.

Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar, 
Click here or email Rich Lenkov. 

Our attorneys regularly provide free seminars on a wide 
range of workers’ compensation topics. We speak to 
companies of all sizes and national organizations. Among 
the national conferences at which we’ve presented:

• Chicagoland Safety, Health and Environmental 
Conference

• CLM Retail, Restaurant & Hospitality Committee Mini-
conference

• National Workers’ Compensation and Disability 
Conference® & Expo

• RIMS Annual Conference
• SEAK Annual National Workers’ Compensation and 

Occupational Medicine Conference
• Workers’ Compensation Educational Conference 

Claims and Litigation Management Alliance Annual 
Conference

©2019 Bryce Downey & Lenkov LLC. All rights reserved. The content of this document 
has been prepared by Bryce Downey & Lenkov LLC for informational purposes. 
The information is not intended to create, and receipt of it does not constitute, a 
lawyer-client relationship. You should not act upon the information contained in 
this document without seeking advice from a lawyer licensed in your own state. 
Please do not send or disclose to our firm confidential information or sensitive 
materials without our consent.

Watch a clip from  
our latest webinar.
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