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Illinois Appellate Court Holds 
that Parties May Redesignate 
Expert Witnesses
In Dameron v. Mercy Hospital and Medical Center, 2019 IL 
App. (1st) 172338 (March 15, 2019), the Illinois Appellate Court 
for the 1st District held that when a plaintiff initially identifies a 
physician as an expert witness, but later decides not to utilize 
that witness, the plaintiff is entitled to preclude any discovery 
from the expert. However, protection against discovery is 
limited to those situations in which the expert has not properly 
been disclosed as an expert witness under Supreme Court Rule 
213, and no discovery from that witness has been produced.  

In Dameron, Plaintiff retained a physician who conducted 
an EMG study of Plaintiff and prepared a report discussing 
his findings and opinions. Initially, Plaintiff identified the 
physician as a testifying expert witness, but did not provide 
the substance of the anticipated testimony nor disclose the 
contents of the witness’s report.  

Shortly thereafter, Plaintiff filed a motion to redesignate the 
witness as a non-testifying expert consultant pursuant to 
Illinois Supreme Court Rule 201(b)(3). The motion would also 
preclude discovery of facts and opinions known by the witness 
in the absence of a showing of exceptional circumstances by 
defendant.  

Following arguments, the trial court denied Plaintiff’s motion 
to redesignate the witness and ordered Plaintiff to produce 
the witness’s records regarding the EMG study. Upon Plaintiff’s 
refusal to do so, the court found Plaintiff in contempt and 
Plaintiff appealed to the appellate court.  

On appeal, the appellate court held that as a matter of first 
impression, parties should be allowed to redesignate their 
disclosed expert witnesses as non-testifying consulting 
experts when that party has not complied with the disclosure 

requirements of Supreme Court Rule 213 and has not produced 
any materials in the course of discovery.  
 
The court rejected defendant’s argument that the witness 
should be considered a treating physician and therefore, 
an independent expert opinion witness, because he had 
conducted an EMG study. The appellate court held that there 
was nothing in the record indicating that Plaintiff had been 
referred to the witness for treatment. The witness’s relationship 
to the case was only that of an expert witness who had been 
consulted for testimony, not for treatment.

The appellate court also rejected defendant’s argument that 
the initial disclosure of the witness as an expert witness was 
a “judicial admission.” Under Illinois law, Plaintiff would be 
allowed to withdraw the witness as an expert witness even if 
he had been properly disclosed; the mere identification of the 
witness as an expert did not constitute any form of a binding 
admission of fact.  

Finally, the court rejected 
defendant’s argument that 
Plaintiff waived the ability to 
designate the witness as a 
consulting expert because 
Plaintiff had designated the 
witness as a Rule 213(f)(3) 
controlled expert opinion 
witness. However, as the court 
previously noted, because an 
incomplete disclosure was 

made under Rule 213(f)(3) and none of the file materials had 
ever been produced, the ability to assert the consultant’s 
privilege under Supreme Court Rule 201 remained intact.  
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Indiana Courts Reiterate 
Importance of Foreseeability 
in Patron Liability Cases
In Goodwin v. Yeakle’s Sports Bar & Grill Inc., 62 N.E.3d 384 (Ind. 
2016), the Indiana Supreme Court held that foreseeability is a 
component of duty and a legal question to be determined by 
the court. For cases in which proprietors are sued for breach 
of duty to protect invitees from injury caused by other patrons, 
the court has held that reasonable foreseeability of the 
criminal act is a prerequisite before a duty exists.  

Following Goodwin, the Indiana Court of Appeals has 
continued to embrace reasonable foreseeability as an 
important component in determining whether a business owes 
a duty to protect patrons from criminal acts of other patrons. 

In Buddy and Powell’s III, Inc. v. Falaschetti, 18A-CT-1811 (Ind. Ct. 
App. January 18, 2019), the Indiana Court of Appeals held that 
the element of reasonable foreseeability precluded summary 
judgment in favor of a bar. In Falaschetti, a patron named 
Bailey engaged in a small physical altercation with another 
patron and was ejected out of the bar’s back door. The other 
patron was escorted by employees out the front door. One 
of the patrons addressing Bailey at the back door feared 
that Bailey might attempt to re-enter the premises through 
the front door and advised the front door attendees of the 
situation. Sure enough, Bailey came around the front of the 
building looking for the patron he had started the altercation 
with. At the same time, Falaschetti exited the building with his 
girlfriend. Bailey punched Falaschetti causing severe injuries. 

Falaschetti filed a lawsuit against the bar claiming it owed 
him a duty to protect him from Bailey’s criminal acts. The 
bar moved for summary judgment claiming that based on 
Goodwin, the attack was not reasonably foreseeable and as a 
matter of law, the bar did not owe Falaschetti a duty. 
 
The trial court denied the motion for summary judgment 
and the court of appeals affirmed, holding that sufficient 
evidence existed to create a fact issue on whether the act was 
reasonably foreseeable. In contrast to Goodwin, in which one 
patron suddenly shot another patron, the record here reflected 
that Bailey had been ejected for fighting one patron and was 

feared to be coming back through the front door. In addition, 
the record reflected that the bar had several bouncers inside 
the bar and an off-duty officer patrolling the parking lot. Based 
upon these facts, the court found that Bailey’s further criminal 
activity was both reasonably foreseeable and that the bar had 
a duty to take precautions to protect all its patrons, including 
Falaschetti. 
 
Meanwhile, in Rose v. Martin’s Supermarkets LLC, 18A-CT-
1654 (Ind. Ct. App. February 28, 2019), the court of appeals 
held that summary judgment in favor of a grocery store was 
appropriate on the issue of reasonable foreseeability.  
 
In Rose, a patron named Bair was walking around the store 
without a basket, carrying only a single bottle of soda. None 
of his behavior seemed unusual to store employees. However, 
40 minutes after arriving, Bair pulled a gun from underneath 
his coat and shot a store employee. Bair continued to walk 
through the store where he proceeded to shoot and kill 
another patron only 64 seconds after the first shot Bair fired.  

The decedent’s estate sued, arguing that because the store 
was proactive in attempting to familiarize its employees with 
identifying and handling “active shooters,” it was liable. The 
court found that it was not reasonably foreseeable that Bair 
would proceed to shoot the decedent and others. 

The trial court found that there was no genuine issue of 
material fact, and that the store was entitled to summary 
judgment because the “active shooter protocol” and short 
time lapse between shots did not support an inference that 
the shooting was reasonably foreseeable.  

The court of appeals 
reiterated that “the 
critical element” in 
deciding whether 
a duty existed to 
protect a patron 
from a fellow patron’s 
criminal act is 
foreseeability, and 
that none of the facts 
in the case supported 
Plaintiff’s assertion 

that Bair’s conduct was reasonably foreseeable. Perhaps more 
importantly, the court rejected the idea that the totality of the 
circumstances should be considered in determining whether 
a criminal act was reasonably foreseeable in the context of 
duty. As the court noted, the totality of the circumstances test 
is useful in determining whether a criminal act is foreseeable in 
the context of proximate cause; however, based on Goodwin, 
the test was not useful in determining whether a criminal act 
was foreseeable in the context of duty. 
 
Based upon the lack of foreseeability, the court held that 
the store had no duty to the deceased prior to the shooting. 
Further, because the store did not have knowledge of the 
descendent’s injury in time to offer her assistance before the 
fatal shots were fired, the store had no duty to protect her from 
any exacerbation of her injuries. 

 

Practice Tip: 
Dameron demonstrates that until a proper expert witness disclosure 
has been made under Supreme Court Rule 213(f)(3), a party will be 
able to redesignate a witness as a non-discoverable consulting 
expert. In the normal course of discovery; however, parties seldom, if 
ever, prematurely identify witnesses as controlled expert witnesses. 
 
It’s also possible that a party may attempt to utilize Dameron to 
technically abandon an expert witness, but keep the expert’s file 
materials protected from discovery. In this regard, it is important to 
note that Dameron limits the non-discoverability of the file materials 
to those situations where an expert has not been completely and 
properly disclosed under Supreme Court Rule 213(f)(3).  
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Indiana Supreme Court 
Holds Misuse of Product is a 
Complete Defense
 
In Campbell Hausfeld/Scott Fetzer Co. v. Johnson, 109 N.E.3d 
53 (Ind. Nov. 1, 2018), the Indiana Supreme Court held in a case 
of first impression that a Plaintiff’s misuse of a power tool 
operated as a complete bar to the manufacturer’s liability 
under the Indiana Product Liability Act (IPLA). 

In Campbell Hausfeld, Plaintiff purchased a grinder 
manufactured by Campbell Hausfeld and attempted to 
attach a cutoff disk in order to enlarge a headlight opening on 
a truck. During his attempt to enlarge the headlight opening, 
the cutoff disk came apart and a piece struck plaintiff in the 
face breaking his eyeglasses and causing serious injury to his 
cheek and eye. 

Plaintiff sued Campbell Hausfeld claiming a failure to warn and 
defective design under the IPLA. Campbell Hausfeld moved 
for summary judgment arguing that the evidence established 
that Plaintiff misused the product, and no reasonable jury 
could find Johnson less than 51% at fault. The trial court 
agreed and entered summary judgment in favor of Campbell 
Hausfeld on the defective design claim only, but not on the 
failure to warn claim. Campbell Hausfeld appealed to the 
court of appeals, which eventually ruled that the summary 
judgment should not have been entered at all. 

On review by the Indiana Supreme Court, the court held that 
under the IPLA, there are three non-exclusive defenses to a 
product liability action: incurred risk, misuse of the product, and 
modification or alteration of the product. While comparative 
fault principles apply in product liability cases, the misuse 
defense under the IPLA served as a complete bar to liability; 
not just a factor to be considered along with all other fault 
under the comparative fault scheme. 

According to the court—prior to the 1995 IPLA amendments, 
which addressed comparative fault principles—misuse was 
an absolute bar to recovery because misuse is considered an 
intervening cause that relieves the manufacturer of liability 
where the intervening act could not have been reasonably 
foreseen by the manufacturer. The court determined that 
“[t]o engraft misuse into the comparative fault section of 
the statute would violate the doctrine of in pari materia and 
render the misuse defense meaningless.” 109 N.E.3d at 959. As 
such, the misuse defense—like the alteration and incurred risk 
defenses—is a complete bar to liability. The only qualification 
is that in order to successfully assert a misuse defense, a 
manufacturer must show that the misuse of the product was 

the cause of the harm and also not reasonably expected by 
the manufacturer. Here, because Plaintiff could have avoided 
his injuries if he had followed the instructions that came with 
the grinder, Campbell Hausfeld could not have reasonably 
expected that he would misuse the product as he did. 

While the issue of misuse is generally a question of fact for the 
jury, the undisputed evidence established that Plaintiff could 
have avoided the injury had he not used the cutoff disk or had 
he worn safety glasses. There was no genuine issue of material 
fact and Campbell Hausfeld was entitled to judgment as a 
matter of law. 
 

Illinois High Court OK’s Use of 
Vehicle Photos as Evidence 
Regarding Extent of Injuries
In late January, the Illinois Supreme Court issued a unanimous 
ruling in Peach v. McGovern, 2019 IL 123156, a case involving 
a car accident where the defendant testified that she was 
at a full stop when she inadvertently lifted her foot off the 
brake and “tapped” Plaintiff’s vehicle. The case was ultimately 
appealed in the 5th District Appellate Court and centered on 
the admissibility of post-accident vehicle photographs in car 
accident cases. 

At trial, Plaintiff estimated that 
the defendant was traveling 
approximately 25–30 miles per 
hour during the collision. As a result 
of the accident, Plaintiff claimed 
$23,000 in medical bills, including 
emergency room treatment. The 
trial court directed a verdict for 

the Plaintiff on the issue of negligence. However, on the issue 
of causation, the defendant’s attorney provided post-accident 
photographs of the vehicles to the jury depicting the damage, 
and argued that Plaintiff was not as injured as alleged as a 
proximate result of the accident. The jury then returned a verdict 
in favor of the defendant. On appeal, the 5th District reversed 
the trial court, finding that the defendant should not have been 
allowed to show the photos of the vehicles to the jury without 
supporting expert testimony.
 
The Illinois Supreme Court reversed the appellate court and 
reinstated the defense verdict, finding that the trial court 
properly admitted the post-accident photographs to explain 
the relationship of the vehicle damage to the Plaintiff’s claimed 

Practice Tip:
Indiana courts continue to view foreseeability as a critical 
component of duty in patron liability cases. Because duty is a  
legal issue, summary judgment on the issue of foreseeability  
should be pursued in the absence of prior altercations.

Practice Tip:
Prior to Campbell Hausfeld, the Federal 7th Circuit Court of 
Appeals and the Indiana Court of Appeals both held that misuse 
was a defense to be considered as a factor under comparative 
fault principles.  The Campbell Hausfeld decision makes it clear 
that misuse, alteration and incurred risk defenses are complete 
bars to liability, notwithstanding the 1995 IPLA amendments which 
incorporated Indiana’s Comparative Fault Act. 
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injuries, without expert testimony. The supreme court reasoned 
that if a jury is allowed to consider testimony about vehicle 
speed and impact, it should be permitted to consider photos 
that depict damage to the vehicles, or a lack thereof. Ultimately, 
the supreme court determined that post-accident vehicle 
photos, like the testimony of witnesses describing an automobile 
accident, are relevant to the issues of proximate cause and injury. 
 
In reversing the appellate court, the supreme court clarified 
several prior appellate court decisions related to the use of 
post-accident photos in motor vehicle accident cases.  
 
The supreme court explained that the opinions in Baraniak 
v. Kurby, 371 Ill. App. 3d 310 (1st Dist. 2007), and DiCosola v. 
Bowman, 342 Ill. App. 3d 530 (1st Dist. 2003), improperly applied 
the reasoning of Voykin v. Estate of DeBoer, 192 Ill. 2d 49 (2000) 
to the admissibility of post-accident vehicle photos in motor 
vehicle accident cases. The court explained that to the extent 
that the analysis in DiCosola and Baraniak conflicts with the 
Illinois Supreme Court’s analysis in Peach, those cases are 
overruled.  
 
Instead, the court adopted the reasoning of Ford v. Grizzle, 
398 Ill. App. 3d 639 (5th Dist. 2010), Fronabarger v. Burns, 385 
Ill. App. 3d 560 (5th Dist. 2008), Jackson v. Seib, 372 Ill. App. 3d 
1061 (5th Dist. 2007) and Ferro v. Griffiths, 361 Ill. App. 3d 738 
(3d Dist. 2005). Based on these cases, the court made it clear 
that Illinois does not follow a rigid rule that post-accident 
vehicle photos are always admissible or that expert testimony 
is always required. Accordingly, the question is whether the 
jury can properly relate the vehicular damage depicted in the 
photos to the injury without the aid of an expert, which is an 
evidential question that must be resolved by the trial judge.  
 

 

Senate Bill 1596’s Ramifications 
on Exclusive Remedy for Latent 
Injury Claims 
 
Illinois Senate Bill 1596 recently passed both houses and is now 
awaiting Gov. Pritzker’s approval. The bill creates a statutory 
exception to the workers’ compensation exclusive remedy 
provision for latent injuries, such as asbestos and silicosis 
claims. The provision limits employees to the protections 
provided by the Workers’ Compensation Act and Occupational 
Diseases Act and prevents them from suing their employers 

under other theories. Senate Bill 1596 seeks to amend the 
Illinois Workers’ Compensation Act and allow employees to sue 
their employer in civil tort actions for a latent injury. Specifically, 
the bill states: 

Subsection (a) of Section 5 and Section 11 do not apply 
to any injury or death resulting from an occupational 
disease, as to which the recovery of compensation 
benefits under this Act would be precluded due to the 
operation of any period of repose or repose provision. As 
to any such occupational disease—the employee, the 
employee’s heirs and any person having standing under 
the law to bring a civil action at law, including an action 
for wrongful death and an action pursuant to Section 
27-6 of the Probate Act of 1975—has the nonwaivable 
right to bring such an action against any employer or 
employers. 

The bill also effectively overturns 
Folta v. Ferro Engineering, 2015 IL 
118070, wherein the Illinois Supreme 
Court ruled that latent injury claims 
that were otherwise compensable, 
were barred when filed outside 
the allowable statute of repose. 
The Folta court held that would be 
plaintiffs were barred from bringing 
civil actions in said claims by the 

exclusivity rule of the Illinois Workers’ Compensation Act and 
Workers’ Occupational Disease Act. 

To be clear, the bill does not seek to extend the current 25 
year statute of repose, but instead allows civil suits to be filed 
in latent injury cases after the current statute of repose. This 
proposed exception would not be the first of its kind.  

The exclusive remedy provision does not currently apply to 
intentional torts by the employer, or to situations where an 
employer does not have workers’ compensation insurance at 
the time of the accident. 

However, Senate Bill 1596 would cause significant issues for 
Illinois employers if signed into law. The Illinois Association of 
Defense Trial Counsel (IDC) has issued a letter urging Gov. 
Pritzker to veto the bill. In its letter, the IDC states: 

All general liability Insurance policies have a standard 
exclusion for claims by an employee, and all workers’ 
compensation policies have a standard exclusion for any 
civil claims against the employer. The practical effect of 
this bill is to subject Illinois employers to unlimited liability 
for employees’ latent injury claims, and at the same time, 
strip Illinois employers of their insurance for such claims. It 
would be manifestly unjust to do so. 

The proposed litigation is politically left-leaning as it seeks 
to offer plaintiffs additional recovery avenues and greater 
awards (by avoiding the workers’ compensation system). 
The political gain sought by the bill’s creators will likely be 
overshadowed by a significant downturn in companies willing 
to continue operating in Illinois under the new law.   

Practice Tip:
Illinois finally allows use of photographs of minor vehicle 
damage as evidence of personal injury extent. This is a  
two-edged sword.  
 
Photographs of vehicle damage need to be carefully evaluated 
to make sure the jury views the photographs as supporting the 
claim that the collision could not have caused serious injuries, 
rather than supporting the claim that the impact was great 
enough to cause the injuries to the extent claimed by plaintiff.
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Plaintiff Fails to Get Around 
Illinois Exclusive Remedy 
Doctrine
In a case of first impression, a federal judge for the Northern 
District of Illinois granted the defendant employer’s motion for 
summary judgment in a wrongful death action. 

Plaintiff’s estate brought a wrongful death action against 
decedent’s employer and attempted to get around the exclusive 
remedy doctrine, arguing that the defendant, Pomp’s Tire Service 
(“Pomp”), requested the decedent truck driver work more than 40 
hours per week, precluding him from securing a full day of rest, 
in violation of the One Day Rest in Seven Act within the Workers’ 
Compensation Statute. Webster v. First Express, Inc., et al., 18 C 
2777 (N.D. Ill. 3/19/19). Plaintiff maintained that Pomp knew that the 
schedule would affect the decedent’s health and ability to safely 
operate his truck. Plaintiff’s estate also argued the decedent’s 
fatigue made him too tired to operate his vehicle safely, resulting 
in his fatal collision.  

The court did not buy the argument that Plaintiff was 
intentionally exposed to possible harm under these 
circumstances. Consistent with prior court decisions, Federal 
Judge John Lee held that “exposure to possible harm is 
insufficient to fit within the non-accidental injury exception” to 
the exclusive remedy doctrine. “Specific intent to cause injury 
to the employee” to overcome the bar against a direct civil 
action was not present.

Insurers Beware: Intervening 
to Protect a Workers’ 
Compensation Lien Can Expose 
Insurer 
Under Section 5(b) of the Illinois Workers’ Compensation Act 
(IWCA), an employer or the employer’s insurer should be 
notified of any action an employee has brought to recover 
for injuries for which the employee has received workers’ 
compensation benefits. The employer/insurer is further 
allowed to intervene in its employee’s lawsuit to ensure that 
it is provided such notice and to ensure that its workers’ 
compensation lien is protected. According to Section 5(b), 
“the employer may… join the action upon his motion so that all 
orders of Court after hearing and judgment shall be made for 
his protection.” 820 ILCS 305/5(b).  

Intervening in this way is powerful — the IWCA holds no 
satisfaction of the judgment or action settlement is valid 
without the written consent of the employer, unless the 
employer has been fully indemnified or protected by court 
order. Thus, intervening serves a valuable purpose in ensuring 
that the workers’ compensation lien of the employer/insurer is 
protected in accordance with the IWCA.  

Once the employer/insurer has been 
granted leave to intervene, the question 
becomes just how limited or expansive 
its role in the lawsuit is, and to what 
degree it must participate. For example, 
is an intervenor required to answer 
interrogatories or respond to requests for 
production once it has intervened, or to 

produce its employees for deposition? The reported decisions 
that have addressed the role of an intervenor have consistently 
held that its role is limited to protecting its lien interest, and 
suggest that such discovery is improper.  

In Jackson v. Polar-Mohr, 115 Ill. App. 3d 571, 574 (2nd Dist. 
1983), the court observed “[s]ince the employer’s interest in 
the judgment is in the form of a lien (citations omitted), his 
intervention is limited to protecting the lien in all orders of the 
Court after hearing and judgment.”  

Notwithstanding this judicial observation, more and more 
direct parties have been issuing discovery requests—i.e.: 
interrogatories and requests for production—to intervening 
employers/insurers. In essence, parties routinely seek discovery 
from the intervening employers/insurers as though they were 
any other party to the litigation. A plaintiff may for example, 
seek to extract information from the employer/insurer 
regarding other employees’ similar claims for which workers’ 
compensation benefits have previously been paid. One purpose 
of this type of discovery would be to demonstrate that a 
defendant manufacturer, for example, was aware of a defect 
in its product prior to the plaintiff’s incident because of previous 
claims brought against it, resulting in injuries sustained by other 
employees of the intervening employer/insurer.   

Practice Tip:
Employers should review both their casualty and workers’ 
compensation policies to ensure that they are adequately 
covered and explore their carrier’s endorsement options. Also 
make sure to have a complete and thorough record of any and 
all materials, chemicals, etc. that have ever been utilized by your 
business to increase your preparedness and build a defense for 
any potential suit that could emerge years down the road. 

Insurance carriers should consider creating and providing 
endorsements to cover any gaps in coverage. Also clarify the 
coverage of your current policies to ensure you’re ready for 
claims filed under a given policy.

Practice Tip:
Plaintiff's attorneys continue to try to find ways to skirt the broad 
scope of the Illinois Exclusive Remedy Doctrine. Defendant 
employers should aggressively push back against such efforts in 
most instances.
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In the same way, a defendant may view an employer/insurer’s 
intervention as an opportunity to secure discovery from the 
employer/insurer regarding previous claims brought by the 
same plaintiff/employee for prior work-related injuries.  

Direct parties could certainly secure information by subpoena, 
but interrogatories and requests for production are a much 
broader and direct way of securing discovery from an 
intervenor and gives the party seeking discovery, the tool of 
judicial enforcement (including possible sanctions) should the 
intervenor evade or not comply with the discovery requests.  

Although no Illinois court has directly ruled on the question of 
whether an intervening employer/insurer is required to fully 
participate in discovery, the issue was addressed in dicta, in 
Sjoberg v. Joseph T. Ryerson & Son, Inc., 8 Ill. App. 2d 414, 418 
(1st Dist. 1956). The Sjoberg court held that the purpose of 
intervention by an employer/insurer is set forth in the statute, 
and that is to ensure that its workers’ compensation lien is 
protected. The court further held that such intervention should 
not be extended to allow the intervening Petitioner the right to 
participate in the conduct or trial of the suit, including written 
discovery. Id.  

While current Illinois law confirms that an intervenor’s role is 
limited to protecting its workers’ compensation lien, there is 
no direct decision holding that an intervenor is not required to 
answer interrogatories or respond to a request for production, 
once it has intervened. The real danger is that the parties 
seeking the deposition may have no interest in the witness’s 
testimony, but may view the power of serving a deposition 
notice as a way of gaining leverage with the intervenor 
to convince it to reduce its lien, rather than be required to 
participate in full-blown discovery.  

Until there is such clarification, however, aggressive parties will 
continue to seek discovery directly from the intervenor and 
some trial courts will likely continue to require the intervenor to 
answer interrogatories and respond to requests for production 
over objection of the intervenor. At that point, the question 
becomes, where does it end? Will an adjuster be required 
to give a deposition just because one of the parties to the 
litigation has noticed his/her deposition? Will the president of 
an insurance company have to appear, just because a notice 
has been served for the deposition?  

Obviously, this matter calls for clarification by the appellate 
courts to avoid such gamesmanship and the unintended 
consequences of a party’s intervention in a lawsuit to protect 
its workers’ compensation lien. Judicial clarification could be of 
substantial benefit to the insurance industry. 

Because the intervenor remains subject to the court’s 
subpoena power, it cannot avoid all efforts at securing 
discovery within its possession. Therefore, one potential 
way of avoiding answering interrogatories and requests for 
production is for the intervenor to object to responding to 
such discovery requests, but agreeing to produce its workers’ 
compensation file materials if served with a subpoena.   
Doing so may serve to satisfy the needs of the party seeking 
discovery from the intervenor, while avoiding a direct 
acknowledgment by the intervenor that it is responsible for 
answering interrogatories, requests for production or otherwise 
participating fully in the discovery process.  

 
Bryce Downey & Lenkov Wins 
Dismissal of Dental Malpractice 
Claim in Will County
Chase Gruszka and Storrs Downey recently obtained dismissal 
of claims brought against a dental clinic in Will County Circuit 
Court. Plaintiff originally filed a three-count complaint. One 
count was against the dentist who performed treatment 
on Plaintiff. The other two counts sought damages against 
the dental clinic under Illinois Consumer Fraud Act and the 
Deceptive Trade Practices Act. Under both Acts, a prevailing 
Plaintiff would be entitled to attorney’s fees, costs and punitive 
damages.

We persuaded the court that the two counts against the 
dental clinic were centered on medical negligence, not 
consumer fraud or deceptive trade practices. In turn, because 
Plaintiff did not include an affidavit of merit for a medical 
malpractice action against the dental clinic, the claims 
against the clinic had to be dismissed.

Firm Secures Favorable 
Medical Review Panel Decision 
In a recent Indiana medical malpractice case, Jeff Kehl 
convinced a three-member medical review panel that a 
general practitioner did not commit malpractice. Plaintiff 
alleged the practitioner failed to diagnose and treat a patient 
for hyperparathyroidism after the patient’s blood work 
indicated slightly elevated calcium levels. We presented the 
panel evidence that the physician recommended follow-up 
testing and possible referral, but the patient declined pursuing 
either until two years later.  
 

Practice Tip:
In the event a party seeks to issue interrogatories or requests 
for production to an intervening employer/insurer, an objection 
should be raised citing the limited scope of the intervention as set 
forth in the IWCA.  An example of such an objection could read as 
follows:

Intervenor objects to answering written discovery or 
participating in this lawsuit beyond its limited role as 
provided for in 820 ILCS 305/5(b), which provides that 
its intervention is for purposes of insuring that all orders 
of court after hearing or judgment shall be made for the 
protection of intervenor and its lien interest.  See also 
Jackson v. Polar-Mohr, 115 Ill. App. 3d 571, 574 (2d Dist. 1983). 
(Since the employer’s interest in the judgment is in the form 
of a lien . . . its intervention is limited to protecting the lien 
and all orders of the Court after hearing and judgment.) 
Intervenors under 820 ILCS 305/5(b) are not “parties” under 
Supreme Court Rules 213 or 214.
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Firm Wins Summary Judgment 
for National Retail Store  
 
Chicago capital member, Rich Lenkov and associate, Chris 
Puckelwartz recently secured summary judgment on behalf of 
a national retail store in DeKalb County, Illinois. Plaintiff claimed 
that a local ordinance that sought to protect the public from 
hazards posed by water being tracked into buildings created a 
cause of action for negligence. 

Rich and Chris argued that the ordinance defied common law 
which precluded liability for natural accumulations of water. 
Because the court previously held that the water at issue was a 
natural accumulation of water, the sole question to be decided 
was whether the ordinance created an independent cause of 
action. Rich and Chris convinced the court that the ordinance 
did not create a separate and distinct cause of action, and as 
such, our client was entitled to summary judgment. 
 

Indiana Circuit Court Awards 
Summary Judgment in Dental 
Malpractice Case 
Indiana medical malpractice team members, Storrs Downey 
and Chase Gruszka, obtained summary judgment in an Allen 
County, Indiana malpractice case brought against a national 
dental clinic. Plaintiff had also sued the treating dentist. A 
medical review panel found in favor of the dentist. Bryce 
Downey and Lenkov convinced the court that the claim against 
the dental clinic was based upon the alleged actions of the 
dentist. Because there was no liability on the part of the dentist, 
there could be no liability on behalf of the clinic. The court 
agreed and entered summary judgment in favor of our client.
 

Trial Court Awards Sanctions 
Against Defendant for 
Violating Court Order 
 
Chicago income member, Tina Paries, recently obtained 
sanctions against a condominium unit owner in a lawsuit the 
unit owner filed against the association.  The trial court had 
entered an order prohibiting the unit owner from utilizing and 
disseminating certain information he had been obtained 
through discovery.  Despite the order, the unit owner attempted 
to submit a claim to the association’s insurance company in 
which he utilized the information and then also filed documents 
with the court containing the same information.  As a result, the 
association filed a motion seeking sanctions.  After extensive 
briefing and argument on the motion, the trial court ruled in 
favor of the association and the unit owner will now be required 
to pay the association attorneys’ fees it incurred in connection 
with the violations.

Illinois Appellate Court Allows 
Sanctions Against Public 
Entity in Construction Case
 
Chicago income member, Tina Paries, recently convicted the 
Illinois Appellate Court that an award of sanctions against a 
public entity that misrepresented the existence of a payment 
bond, should be upheld and also increased.  Specifically, 
a public entity represented early on in the underlying case 
that the construction project at issue was public work and 
that it had procured the necessary statutory bond to cover 
subcontractors in the event of non-payment. Despite these 
representations, the public entity later argued that the project 
was not public work and that, as a result, it was not required 
to obtain a bond. After obtaining summary judgment on 
behalf of the subcontractor, Tina sought to recover all of the 
attorneys’ fees the subcontractor incurred in the case as a 
sanction for the public entity’s misconduct. Although the trial 
court awarded some of those fees, it refused to award the 
remaining fees and instead found that the public entity made 
some good faith arguments as to the nature of the project. 
On appeal, the appellate court upheld the initial amount of 
fees the trial court awarded but also reversed the trial court’s 
ruling that the public entity argued in good faith that the 
project was not public.  On remand, the subcontractor is now 
entitled to seek additional fees as a result of the public entity’s 
misrepresentations. 

Who We Are 
 
Bryce Downey & Lenkov is a firm of experienced business 
counselors and accomplished trial lawyers committed to 
delivering services, success and satisfaction. We exceed clients’ 
expectations everyday while providing the highest caliber 
of service in a wide range of practice areas. With offices in 
Chicago and Schereville, and attorneys licensed in multiple 
states, we are able to serve our clients’ needs with a regional 
concentration while maintaining a national practice. Our 
attorneys represent small, midsized and Fortune 500 companies 
in all types of disputes. Many of our attorneys are trial bar 
certified by the federal court and have been named Leading 
Lawyers, AV Preeminent and have been selected to Super 
Lawyers and Rising Stars lists. Our clients enjoy a handpicked team 
of attorneys supported by a world-class staff.

Authors
This quarter’s newsletter contributors include: Storrs Downey, 
Jeffrey Kehl, Chase Gruszka, Timothy Furman and James 
McConkey. 
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Firm News  
Bryce Downey & Lenkov
Attorneys Selected to Leading
Lawyers and Super Lawyers
We are pleased to announce that 11 of our attorneys have 
been recognized as 2019 Super Lawyers and Rising Stars.
Eleven attorneys have also been selected for Leading Lawyers’ 
2019 rankings across a multiple of practice areas.

Super Lawyers recognizes attorneys who exhibit excellence in 
their practice based on professional achievement and peer 
recognition, while Leading Lawyers provides rankings of the 
most respected and experienced attorneys nationwide.

Read the full press release.

 
 
 

 
Chase Gruszka Presents at 
NBI’s Medical Malpractice 
Webcast 
 
Chicago associate Chase Gruszka presented “Electronic 
Medical Record Production and Discovery Issues,” and “Doctor 
and EMR Expert Deposition and Cross-Examination Tactics” at 
National Business Institute’s (NBI) Electronic Medical Records in 
Medical Malpractice – Secrets Unlocked webcast on April 9.  
 
“Electronic Medical Record Production and Discovery Issues” 
covered EMR regulations, systems and medical malpractice 
case law. “Doctor and EMR Expert Deposition and Cross-
Examination Tactics” discussed how to find the best EMR and 
medical experts, provide practical questioning techniques and 
cover investigation and preparation strategies. 

If you would like a DVD of the program, click here. 

The Chicago Bar Association’s 
Mechanics Liens and 
Construction Claims Seminar
Chicago Income Member Tina Paries and Of Counsel 
Samuel Levine both presented at the Mechanics Liens and 
Construction Claims seminar on March 28. The seminar 
discussed mechanics liens and construction claims on both 
private and public projects.

Tina presented “Common Mistakes in Mechanics Lien Practice 
and How to Avoid Them,” covering do’s and don’ts when filing 
a claim. Samuel presented “Bankruptcy and Claims” and 
discussed how the Bankruptcy Code is applied in court. 

View the agenda and webcast. 
 

Upcoming Events 

• 5/22/19 - Rich Lenkov will present “PTSD Claims from 
First Responders” at the 2019 CLM & Business Insurance 
Workers’ Compensation Conference. For more 
information or to register, click here. 

• 5/22/19 - Kirsten Kaiser Kus will present “Aggressive 
Claims Handling” at the 2019 CLM & Business Insurance 
Workers’ Compensation Conference. For more 
information or to register, click here.
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Cutting Edge Continuing 
Legal Education
If you would like us to come to you for a free seminar,   
Click here or email Storrs Downey.

Our attorneys regularly provide free seminars on a wide
range of general liability topics. We speak to companies of all 
sizes and national organizations. Among the national
conferences at which we’ve presented:

• American Conference Institute’s National Conference on 
Employment Practices Liability Insurance

• Claims and Litigation Management Alliance Annual 
Conference

• CLM Retail, Restaurant & Hospitality Committee Mini-
conference

• National Workers’ Compensation and Disability 
Conference® & Expo

• National Workers’ Compensation & Disability Conference

• RIMS Annual Conference  

View more information on our  
General Liability practice.

Our other practices Include: 

• Appellate Law
• Business Law
• Condominium Law
• Construction Law
• Entertainment Law
• Healthcare Law
• Insurance Law
• Intellectual Property
• Labor & Employment Law
• Products Liability
• Professional Liability
• Real Estate
• Transportation Law
• Workers’ Compensation 
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