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Top 5 Ways To Fight
Malingering Medical

Treatment

By: Rich Lenkov
Chair, Bryce Downey & Lenkov
Workers’ Compensation Department

1/ IME

Be aggressive in retaining solid experts who can question
ongoing treatment. Obviously, you only want to retain one
when the cost is worth the return.

2/ Utilization Review

Utilization Review is a very effective tool, yet often
overlooked, in questioning prospective medical care.
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3/Nurse Case
Management

An aggressive nurse case manager can
do wonders in moving treatment
forward. Make sure that your NCM has
good communication and follow up
skills, as they will quarterback the
medical treatment and be your “eyes”
and “ears” in the process.

/Question The
Treaters

Don't be afraid to question the
prescribed medical care. While you
should obviously only do so under the
auspices of your state’s law regarding
communicating  with  treating
physicians, you should question a
doctor who is recommending
unlimited or questionable medical
treatment.
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5/Terminate
Benefits

If Petitioner is malingering or putting
roadblocks in his/her care, consider
terminating benefits. While you need
to do so carefully, it is a worthwhile
step if you have clear evidence of
malingering. For more on cutting
benefits when a caimant refuses
treatment, see page 3.

As always, we would like to
hear your thoughts. Email
me at rlenkov@bdIfirm.com

and we'll publish your
comments in our next
newsletter.
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Are Measles Compensable?

By: Rich Lenkov

The recent measles outbreak raises the question
of whether employees can successfully claim the
condition as work related. The answer is probably
~ | no. To be compensable, measles has to pass the
) test of any illness or infectious disease: that it
arose out of and in the course of employment.
The claimant must show that work exposed him or her to the risk of
measles to a degree greater than that faced by the general public. If
the claimant is an emergency room physician, or a Disneyland
employee, they probably have a compensable claim. However
exposure from an office coworker likely doesn't meet the burden.

CLM Greater Chicago Chapter
Event

What Are They Thinking? Secrets Revealed
From Industry Professionals

On 1/22/15, the (LM Greater Chicago
- (hapter held an educational and
networking event. The educational
sessions covered alternative dispute
resolution, jury selection and litigation
management. This was followed by
networking and a performance from
local Chicago Magician, Justin Purcell.
Attendees took home customized (LM
playing cards with sponsor logos. We
would like to thank our sponsors for
making  this  event  possible!

February - 2015

Legal Face-0ff On WGN

ERV OTHER TR

*xONLY ON**x WGN@ PLUS

v
-
v
s
[R]
—

| L BRYCE DO
gMaterial § o

Legal Face-Off is a fast paced, high energy legal podcast airing every
other Friday on WGN PLUS. Each week, Jason Whiteside (an
exceptional Chicago plaintiff's attorney) and Rich Lenkov provide a
legal point/counterpoint perspective on the hottest issues in sports,
Hollywood, politics and current events. Of course, with a couple of jabs
here and there.

Our most recent episode was released on
2/2 and you can listen to it here:
http://wagnplus.com/cateqgory/leqal-face-off/

Please like us on Facebook and follow us on Iwitter. Email
legalfaceoff@gmail.com to interact with the show. Send us your
questions and we will answer them on air—nothing is off limits.

New! Subscribe to Legal Face-Off in Apple Podcasts.
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Bryce Downey & Lenkov Sponsors
Sundance Event

Monday on Main Street is an exclusive filmmaker social event that
takes place every year in Park City, UT during the Sundance Film
Festival. This event offers talented experts a chance to enjoy
themselves in an upbeat, upscale setting in the heart of the fest. This
year, attendees dined and networked at Butcher’s Chophouse. This is
Bryce Downey & Lenkov’s second year sponsoring.

Upcoming Seminars
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On 2/5/15, Rich Lenkov, Sherri Johnson,
Senior Director of Corporate (laims,
Interstate Hotels & Resorts, and Cameron
Shirley, Director of Global Claims and Litigation
Management, Starwood Hotels & Resorts, will present
“General Liability and Workers’ Compensation Issues
Unique to the Hotel Industry” at the CLM 2015 Retail,
Restaurant & Hospitality Committee Conference in
Orlando, FL. For more info, Click Here

On 2/13/15, Rich Lenkov and Maital Savin will
present “Employment Law for Workers’ Compensation
Professionals” in Danville, IL for CEU Institute

On 3/25/15, Rich Lenkov, Erik Barber, Claims
Manager, Argo Insurance, Sean Downing, Director of
Litigation, CVS Caremark and Natalie Troilo, Claims
Manager, Dick’s Sporting Goods, will present “What the
Movies Can Teach You About Defending Workers’
Compensation Claims” at The (LM 2015 Annual
Conference in Palm Desert. For more info, Click Here

On 5/8/15, Rich Lenkov and Eric Spalsbury, Director,
Risk Management, Stanley Steemer International, Inc.
— (lick Here to read Eric’s interview with BDL in our
October newsletter — will present “Negotiation Skills
That Every Worker's Compensation Professional Needs
To Know” at the CLM 2015 Insurance Fraud & Workers'
Compensation Conference in Boston. For more info,
Click Here

On 6/2/15, Rich Lenkov will present “Trial & Appellate
Procedures” at the Advanced Workers" Compensation
conference in Naperville. Stay tuned for more details

On 6/9/15, Rich Lenkov will present “Workers’
Compensation Fraud: What You Can Do About It” at the
SEAK 35th Annual National Workers” Compensation and
Occupational Medicine Conference in Chicago. For more
info, Click Here
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Recent Accomplishments

We are excited to announce that several of our attorneys have been
recognized for being industry leaders and going above and beyond
client expectations.

1 Leading Lawyers recognizes 5% of all lawyers licensed to
practice law in lllinois

91 Emerging Lawyers recognizes the top 2% of lawyers of
exceptional character and experience under the age of 40 OR
practicing law for 10 years or less in lllinois

91 The Super Lawyers designation is given to no more than 5%
of lawyers in lllinois

9 Rising Stars is an exclusive list, recognizing no more than
2.5% of lawyers in lllinois
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Can You Cut Benefits When A
Claimant Refuses Treatment?

By: Maital Savin

In Oberlander v. Univ. of Chicago, 03 IL. W.C.
61334  (Indus.Comm'n  2014), Petitioner
developed CRPS from a work accident. Her
treating physician prescribed opioid medications
and Petitioner eventually developed opioid
dependence. Respondent’s IME recommended
that Petitioner start a regimen to gradually reduce her use of opioids.
Petitioner refused to do so and Respondent declined to issue benefits
as a result. Petitioner claimed PTD benefits and sought penalties and
fees based on Respondent’s failure to pay such benefits.

Section 19(d) of the Act provides that “the Commission may, in its
discretion, reduce or suspend the compensation of any injured
employee” who “shall refuse to submit to such medical, surgical or
hospital treatment as is reasonably essential to promote his recovery.”
Respondent relied on Section 19(d) in declining to pay benefits,
maintaining that the regimen was “reasonably essential to promote
[Petitioner’s] recovery”
under Section 19(d) of
the Act.  Petitioner
maintained that Section
19(d) did not apply
because there was no
clear evidence indicating
that de-escalation would
benefit Petitioner and
the evidence suggested
that Petitioner would have “serious problems” if she followed the
IME’s recommendations.

Practice Tip:
If a claimant refuses to conp with
treatment that is reasonab

essential to promote recovery, y

can terminate benefits. However,
sure that the recommende
GNBFGYSyilG ¢2dz R
recovery to avoid exposure 1
penalties and fees

The arbitrator concluded that Petitioner did not violate Section 19(d)
by adhering to the recommendations of her treating physician as
Respondent’s IME testified that it is “speculative” whether de-
escalation could provide Petitioner any benefit. The Commission
affirmed the arbitrator’s decision awarding benefits and penalties to
Petitioner.
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